TOWN COUNCIL WORK SESSION

Wednesday, November 17, 2021 at 5:15 pm
Attendees: Staff: Christopher Collopy - Town Manager, Kelsi Miller
- Town Clerk, Heidi Wink - Finance Director

Pursuant to A.R.S. Section 38-431.02, notice is hereby given to the members of the
Springerville Town Council and to the general public that the Council will hold a meeting
open to the public at the Springerville Town Hall, 418 East Main Street, Springerville,
Arizona. The Town Council reserves the right to adjourn into Executive Session in
accordance with Arizona Revised Statutes Section 38-431.03 (A)(1)(3)(4) and (7) for
legal consultation on any of the following agenda items.

. CALL MEETING TO ORDER AND ASCERTAIN A QUORUM:
Members of the Town Council or Legal Counsel that are unable to be present in person

at a scheduled Council meeting, may participate in the meeting by telephone or video
conference.

NEW BUSINESS

. AMERICAN RESCUE PLAN ACT FUNDING:

Discussion and direction regarding the ARPA funding and proposed projects for the
funding. The American Rescue Plan (ARPA) was signed into law in 2021 to combat the
effects of the COVID-19 pandemic. State and local governments received money to fix
budget shortfalls and invest in their communities.

. P& Z RECOMMENDATION ON ORDINANCE 2021-002:

Discussion possibly with members of the Planning and Zoning commission to review
their recommendation on Ordinance 2021-002. Ordinance 2021-002 is proposed
changes to Title 17 (Zoning) of the Town Code related to the regulation of recreational
marijuana.

. ADJOURNMENT:
Submitted by:

Posted by:




Americans with disabilities act (A.D.A.): The Town of Springerville intends to comply with
A.D.A. If you are physically challenged or disabled and need special accommodations to
participate in this town meeting, please contact the Town Clerk at (928) 333-2656 ext.
224 forty-eight (48) hours prior to the meeting to arrange necessary accommodations.

Contact: Kelsi Miller, Town Clerk (kmiller@springervilleaz.gov (928) 333-2656 x 224) | Agenda
published on 11/09/2021 at 2:36 PM



Memorandum

To:

From:

Date:

Re:

Mayor & Town Council

Heidi Wink, Finance Director

November 1, 2021
American Rescue Plan Act of 2021 - ARPA

Springerville has received $660,612.71 in ARPA funds. We received half this fiscal
year and will receive the other half in FY22-23, We will need to report to the
Treasury by February 2022 on what we intend to spend it on. Below is a list of what

is allowed.

1. Public Health & Economic Impacts

a.

Eligible uses are attached — Interim Final Rule (Federal Register/Vol.
86, No. 93)

2. Broadband Infrastructure

3. Water Infrastructure — (If the project would be eligible through EPA Drinking
Water State Revolving Fund (DWSRF) than it will be eligible for ARPA)
Examples Attached

a,

h o a0 o

Treatment

Transmission & Distribution
Source

Storage

Consolidation

Creation of new Systems




g.
h.

Security
Energy Efficiency Projects

4, Wastewater Infrastructure - (If the project would be eligible through EPA
Clean Water State Revolving Fund (CWSRF) than it will be eligible for
ARPA) Examples Attached

a.

¢ 8o o

Construct Municipal Wastewater Facilities

Control Nonpoint Sources of Pollution

Build decentralized Wastewater Treatment Systems
Create Green Infrastructure Projects

Protect Estuaries




CWSRF Project Eligibilities

CWSRFs fund a wide range of water infrastructure projects. Eleven types of projects ate cligible
to receive CWSRY assistance:

o Construction of publicly owned treatment works
Assistance to any municipality or inter-municipal, interstate, or state agency for
construction of publicly owned treatment works (as defined in CWA section 212).

« Nonpeoint source
Assistance to any public, private, or nonprofit entity for the implementation a state
nonpoint source pollution management program, established under CWA section 319,

« National estuary program projects
Assistance to any public, private, or nonprofit entity for the development and
implementation of a conservation and management plan under CWA section 320.

e Decentralized wastewater treatment systems
Assistance to any public, private, or nonprofit entity for the construction, repair, or
replacement of decentralized wastewater treatment systems that treat municipal
wastewater ot domestic sewage.

o Stormwater
Assistance to any public, private, or nonprofit entity for measures to manage, reduce,
treat, or recapture stormwater or subsurface drainage water.

» Water conservation, efficiency, and reuse
Assistance to any municipality or inter-municipal, interstate, or state agency for measures
to reduce the demand for publicly owned treatment works capacity through water
conservation, efficiency, or reuse.

»  Watershed pilot projects
Assistance to any public, private, or nonprofit entity for the development and
implementation of watershed projects meeting the criteria in CWA section 122.

o Energy efficiency
Assistance to any municipality or inter-municipal, interstate, or state agency for measures
to reduce the energy consumption needs for publicly owned treatment works.

o Water reuse |
Assistance to any public, private, or nonprofit entity for projects for reusing or recycling 1
wastewater, stormwater, or subsurface drainage water, "

» Security measures at publicly owned treatment works
Assistance to any public, private, or nonprofit entity for measures to increase the security
of publicly owned treatment works.




Technical assistance

Assistance to any qualified nonprofit entity, to provide technical assistance to owners and
operators of small and medium sized publicly owned treatment works to plan, develop,
and obtain financing for CWSRF eligible projects and to assist each treatment works in
achieving compliance with the CWA,




Drinking Water State Revolving Fund
Eligibility Handbook

TABLE 3.1: Category 1 - Treatment

Example Projects

OO0 0 O0OC OO0

o]

»  New facilities or portions of facilities, including:

Mixers/Flocculation/Sedimentation
Filtration

Chemical addition systems and equipment
Disinfection

Filter backwash recycling

Residuals handling

On-site generation of disinfectants
Corrosion control infrastructure

*» Upgrades, rehabilitation or replacement of facilities or portions of facilities

« Potabie reuse or reuse that mitigates the need for additional potable supply

* Desalination plants

« Raw water storage that is part of the treatment process and located on the property where
the treatment facility is located

»  Point of access or point of use treatment devices (i.e. filters} are only eligible if the device is
the compliance treatment technology and the devices are owned and maintained by the
public water system

TABLE 3.2: Category 2 - Transmission and Distribution

Example Projects

0
0]
Q
o]
C

+ Installation, replacement or rehabilitation of infrastructure to improve water pressure to
safe levels or to prevent contamination caused by non-potable liquids entering the system
through leaks or pipe breaks

Transmission mains

Distribution mains

Meters {e.g, flow meters, customer meters, master meters}
Appurtenances (e.g, valves, hydrants, pipe restraints)
Pump stations

+  Service line replacements, regardless of pipe material and ownership of the property on
which the service line is lacateds (service line can be replaced up to premise plumbing?}

»  New water main extensions to serve existing residents not served by a safe supply of
potable water (this includes installation of the service line up to premise plumbing)

¢ Reclaimed wastewater effluent and water reuse infrastructure and distribution systems
{aka “purple pipe”) where such infrastructure mitigates the need for additional potable

supply

6 There are many mechanisms in which a community could fund replacing the privately owned portion of a
service line, such as a rebate program or directly funding construction if a temporary easement is obtained,
Some states or communities may have law(s) that prohibit funding projects on private property.

7 For more detailed explanation, please refer to U.S. EPA’s May 9, 2016, memorandum from Anita Maria
Thompkins, Director, Drinking Water Protection Division: “Clarification of Drinking Water State Revolving
Fund Eligihility of Service Line Repiacement on Private Property”

10




Drinking Water State Revolving Fund
Eligibility Handbook

TABLE 3.3: Category 3 - Source

Example Projects

Development of new sources to replace a contaminated drinking water source or to
increase drought resilience
Raw water intakes, wells or other constructed infrastructure that allows for movement of
raw water into the treatment plant or into the distribution system
Alternative supply in case of emergency or drought, such as:

o Interconnections

o Surface water intakes

¢ Ground water wells
Aquifer storage and recovery {ASR) system for water storage (e.g, part of a reclaimed
water system), including:

o Wells
o Pumps
o Pipes

o Wellhead structures

Riverbank filtration wells
o Plugging abandoned wells when new replacement wells are drilied

TABLE 3.4: Category 4 - Storage

Example Projects

New storage or replacement/rehabilitation of existing structures to continue to maintain
compliance and protect public health by:
o Preventing microbiological contaminants from entering a public water system
Equalizing water demands
Reducing pressure fluctuations in the distribution system
Providing reserves when power outages and other emergencies occur
Storing water for reclaimed water (aka “purple pipe”} systems
Providing drought resiliency

0000 C0

TABLE 3.5: Category 5 - Consolidation

Example Projects

.

Purchase of a water system and all of its assets (including land and water rights)

Interconnection of systems:
o toresolve SDWA noncompliance
o to achieve the technical, managerial and financial capacity needed to prevent
noncompliance
o to reduce the overall per household cost of service
o for drought resiliency

Note — consolidation projects cannot be for growth purposes

11




Drinking Water State Revolving Fund
Eligibility Handbook

TABLE 3.6: Category 6 - Creation of New Systems
Example Projects

*+  Projects which upon completion will create a community water system to address existing
public health problems with serious risks caused by unsafe drinking water provided by
individual wells or surface water sources

o Projects to address existing public health protection problems associated with
individual wells or surface water source must be limited in scope to the specific
geographic area affected by contamination

¢ Projects that create a new regional community water system to eliminate individual
systems with technical, managerial and financial difficulties

In general, unless a project is expressly prohibited by statute or regulation, it is likely eligible for
DWSRF assistance as long as it addresses present or prevents future violations of health-based
drinking water standards, When in doubt contact your EPA Regional DWSRF coordinator, Some
types of eligible projects may cut across two or more of the categories ahove. Examples of such
eligible projects for a few select types of projects are presented helow (Note: projects listed above
could also fall into these categories}.

TABLE 3.7: Examples of Water Security Projects

* Installation of security measures to protect infrastructure and prevent vandalism or
purposeful contamination of the drinking water, such as:
o Fencing and gates
o Lighting
o {ameras
o Closed circuit television

TABLE 3.8: Examples of Energy Efficiency Projects

s Energy efficient retrofits, upgrades or new pumping systems and treatment processes

«  Pump refurbishment to optimize pump efficiency

+  Pipe projects that prevent water loss.

+  Projects that result from an energy efficiency related assessment

*  Renewable energy projects, which are a part of a public health project, such as wind, solar,
geothermal and micro-hydroelectric that provide powertoa utility

»  Utility energy management planning, including energy assessments, energy audits and
optimization studies

+  Additional eligible energy efficiency projects are listed in Appendix B “Sustainability:
Examples of Resilience and Green Projects”

12




Drinking Water State Revolving Fund
Eligibility Handbook

TABLE 3.9: Examples of Other Capital Projects

Purchase of spare parts in conjunction with an initial capital project, as is customary during
normal course of business
Large capital equipment purchases, such as:

o Supervisory control and data acquisition (SCADA} systems

o lLeak detection devices and equipment

o Stand-by power generators and associated accessories

o Database infrastructure or software (e.g, asset management systems, inventory

tracking software)

Vehicles used solely {or funding appropriately proportioned) for the project under which
they were funded
Administration buildings for the water system {which could include billing offices,
laboratories, control centers, engineering departments and other water system offices} that
the water system uses solely for its own management {or the DWSRF financia! contribution
can be prorated for the space used by the water system), including the land on which they
are situated
Decommissioning/deconstructing old facilities to make way for new facilities
Acquisition of existing infrastructure (e.g, purchase a finished water reservoir from another
community)
Purchase of land or other infrastructure required as part of cross-cutter mitigation
implementation

In addition, other activities eligible for an assistance agreement could include planning and design,
water utility audits, leak detection studies, identification of service line materials, optimization
studies, drought contingency plans, and other evaluations that might results in a capital project or
in a reduction in demand to alleviate the need for additional capital investment.

& 40 CFR 35.3520(e)

13
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DEPARTMENT OF THE TREASURY

31 CFR Part 35
RIN 1505-AC77

Coronavirus State and Local Fiscal
Recovery Funds

AGENCY: Department of the Treasury.
ACTION: Inferim final rule.

SUMMARY: The Secretary of the Treasury
{Treasury) is issuing this interim final
rule to implement the Coronavirus State
Fiscal Recovery Fund and the
Coronavirus Local Fiscal Recovery Fund
established under the American Rescue
Plan Act.

DATES: Effective date: The provisions in
this interim final rule are effective May
17,2021,

Comment date: Comments must be
received on or before July 186, 2021,
ADDRESSES; Please submit comments
alectronically through the Federal
gRulemaking Portal: hftp://
wwiv.regilations, gov. Comments can be
mailed to the Office of the
Undersecretary for Domsstic Finance,
Department of the Treasury, 1500
Pennsylvania Avenue NW, Washington,
DG 20220. Because postal mail may be
subjsct to processing delay, it is
recommended that comments be
submitted slectronically. All comments
should be captions with ““Coronavirus
State and Local Fiscal Recovery Funds
Interim Final Rule Comments,” Pleass
include your name, organization
affiliation, address, email address and
talephone number in your comment,
Where appropriate, 8 comment should
include a short executive summary,

In general, comments received will be
posted on hitp://www.regulations.gov
without change, including any business
or personal information provided.
Comments received, including
attachments and other supporting
materials, will be part of the public
record and subject to public disclosure,
Do not enclose any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure,

FOR FURTHER INFORMATION CONTACT:
Katharine Richards, Senior Advisor,
Office of Recovery Programs,
Department of the Treasury, (844) 528-
9527,

SUPPLEMENTARY INFORMATION!

I, Background Information

A, Overview

Since the first case of coronavirus
disease 2019 (COVID-19) was
discovered in the United States in
January 2020, the dissase has infected

gver 32 million and killed over 575,000
Americans,! Tho disease has impacted
every part of 1ife: As social distancing
became a necessity, businesses closed,
schools transitioned to remote
aducation, travel was sharply reduced,
and millions of Americans lost their
jobs. In April 2020, the national
unemployment rate reached its highest
level in over seventy years following the
most severe month-over-month decline
in employment on record.? As of April
2021, there were still 8.2 million fewer
jobs than before the pandsmic,? During
this time, a significant share of
houssholds have faced food and
housing insecurity.? Economic
disruptions impaired the flow of credit
ta households, State and logcal
governments, and businesses of all
sizes.5 As businesses weathered
closures and sharp declines in revenus,
many woere forced to shut down,
especially small businesses.®

Amid this once-in-a-century crisis,
State, territorial, Tribal, and local
governmants {State, local, and Tribal
governments) have been called on to
respond at an immense scals,
Governments have faced myriad needs
to prevent and address the spread of

1 Cenlters for Diseass Control and Prevention,
COVID Data Tracker, htfp:/fwwsv.covid.ede.gov/
covid-data-tracker/#datatracker-home (lasi visited
May 8, 2021).

2118, Bureau of Labor Statistics, Unemployment
Rate [UNRATE}, retrleved from FRED, Faderal
Reserve Bank of 51, Louis; hifps://
fred stlouisfed.org/series/UNRATE, May 3, 2021,
1.8, Bureau of Labor Statistics, Employment Level
[LNUGQ2000000}, retrieved from FRED, Federal
Resorve Bank of St. Louis; htipsi//
fred stlouisfed.org/series/LNUI02000008, May 3,
2021,

#11,5, Bureau of Labor Siatistics, All Empioyaees,
Tojal Nonfarm [PAYEMS], retrieved frem FRED,
Federal Rasarve Bank of S1. Lonis; hitps://
fred stleuisfed.org/series/PAYEMS, May 7, 2021,

4 Nirmita Panchel et al,, The Implications of
COVID-18 for Mentel Health and Substance Abuse
(Feb, 10, 2021), hitps:/fwww kff.org/coronavirus-
covid-18/issue-briel/the-implications-of-covid-19-
for-mental-health-and-substance-use/#:-itext=
Older? 20aduliath 20ara% 20als0% 20

more,prior%20to% 201he% 2&current % 20crists; U.S.

Census Burean, Houssheld Pulse Survay:
Measuring Social and Ecenomic Impacis during the
Coronavirus Pandemic, hitps://www.census.gov/
programs-surveys/househald-pulse-survey.html
flast visited Apr, 28, 2021); Rebecea T. Leeb et al,,
Mental Hezalth-Related Emargency Deparimant
Vigils Among Children Agad <i8 Years During the
CGVID Pandomic—United States, January 1—
Qstoher 17, 2020, Mork, Mortal. Wkly. Rep.
609(45):1675-80 (Nov, 13, 2020), hitps:(/
wiww.cde.gov/mmwi/volumes/68/wr/
mm6845a3,him,

5 Bonrd of Govarnors of the Foderat Reserve
System, Monatary Policy Report {June 12, 2020),
hitpsi/fwww federalreserve.gov/imonstarypalicy/
2020-06-mpr-summary.htm,

%Joseph R, Biden, Remarks by President Biden on
Helping Smatl Businesses (Feb, 22, 2021}, hitps://
wuww.whitehouse gov/briefing-room/speeches-
remarks/2021/02/22/remarks-by-president-biden-
on-helping-smoll-businesses/,

COVID-19, including testing, contact
tracing, isolation and quarantine, public
communications, issuance and
enforcement of health orders,
expansions to health system capacity
like alternative cars facilities, and in
recent months, a massive nationwide
mobilization aroend vaccinations,
Governments also have supported major
afforts to prevent COVID-19 spread
through safety measures in seltings like
nursing homes, schools, congregate
living settings, dense worksites,
incarceration settings, and public
facilities, The pandemic’s impacts on
behavioral health, including the toll of
pandemic-related stress, have increased
the need for behavioral health resources.

At the same time, State, local and
Tribal governments launched major
efforts to address the economic impacts
of the pandemic. These efforts have
been taitored to the needs of their
communities and have included
expanded assistance to unemployed
workers; food assistance; rent, mortgage,
and utility support; cash assistance;
internet access programs; expanded
services to support individuals
experiencing homelessness; support for
individuals with disabilities and older
adults; and assistance to small
businesses facing closures or revenue
losg or implementing new safety
Measires,

In responding to the public health
emergency and its negative economic
impacts, State, local, and Tribal
governments have seen substantial
increases in costs to provide these
services, often amid substantial declines
in revenue due to the economic
downturn and changing economic
patterns during the pandemic.” Facing
these budget challenges, many State,
local, and Tribal governments have heen
forced to make cuts to services or their
workforces, or delay critical
investments. From February to May of
2020, State, local, and Tribal
governments reduced their workforcss
by more than 1.5 million jobs and, in
April of 2021, Stats, local, and Tribal
governmant employment remained
nearly 1.3 million jobs below pre-
pandemic levels.® These culs to State,
lacal, and Tribal government workforces

7 Michasl Leachman, House Budget Bill Provides
Needad Fiscal Aid for States, Loealities, Tribal
Nations, and Territories (Feb. 10, 2021), https://
www.cbpp.orgiresearch/stats-budget-und-tax/
house-budge!l-bill-provides-nesded-fiscal-aid-for-
slates-localilies,

81].8, Bureau of Labor Statistics, All Employees,
State Government {CES#092000001] and Al
Employses, Local Gevernment [CES9083200001],
retrieved from FRED, Federal Reserve Bank of St.
Louls, hitps://fred.stlouisfed.org/series/
CES9092000001 and hitps://fred.silouisfad.org/
serias/CES9093000001 {1as visited May 8, 2021).
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como at a time when demand for
government services is high, with Stale,
local, and Tribal governments on the
frontlines of fighting the pandemic.
Furthermore, State, local, and Tribal
government austerity measures can
hamper overall ecosomic growth, as
occurred in the recovery from the Great
Recession.®

Finally, although the pandemic’s
impacts have been widespread, both the
public health and economic impacts of
the pandemic havs fallen most severaly
on communities and populations
disadvantaged before it bagan, Low-
income communities, people of color,
and Tribal communities have faced
higher rates of infection, hospitalization,
and death,19 as well as higher rates of
unemployment and lack of basic
necessities like food and housing.1? Pre-
axisting social vulnerabilities magnified
the pandemic in these communities,
where a reduced ability to work from
home and, frequently, denser housing
amplified the risk of infection. Higher
rates of pre-existing health conditions
also may have contributed to more
severs COVID-19 health outcomes.?
Similarly, communities or households
facing sconomic insecurity before the
pandemic were less able to weather
business closures, job losses, or declines
in earnings and were less able to
participate in remote work or education
due 1o the inequities in access to
reliable and affordable broadband
infrastructure.?® Finally, though schools
in ali areas faced challenges, those in
high poverty arsas had fewer resources
to adapt to remote and hybrid learning
models,* Unfortunately, the pandemic

#Tracy Gordon, State and Local Budgets and the
Great Recession, Hrookings Institution (Dec. 31,
2012}, hitp/fwww.brookings.edu/articles/stato-ond-
local-budgets-and-the-great-recession.

10 5ghastinn 1, Romano st al,, Trends in Raclal
and Ethnic Disparities in COVID-19
Hospitalizations, by Region—United States, March—
December 2020, MMWR Morb Mortal Wkiy Rep
2021, 70:580-566 (Apr. 16, 2021), hitpsif/
www,cde.gov/mmwr/volumes/70/wr/
mm7?015e2 him?s_cid=mm7015e2_w,

11 Condor on Budget and Policy Priorities,
Tracking the COVID~19 Recesslon's Rffects on
Food, Housing, and Employment Hardships,
hitpsi//www.chpp.orglresearch/poveriy-and-
inequality/tracking-the-covid-19-recessions-effects-
on-housing-and (last visited May 4, 2021),

12 Liga R. Forluna et al., Inequity and the
Disproportionate Impact of COVID-108 on
Communities of Color in the United States: The
Need for Trauma-Informed Social Justice Response,
Psychological Trauma Vol, 12{5}:443-45 (2020],
available at htips://psycnet.apa.org/fulltext/2020-
37320-001.pdf.

13 Ernily Vogles ot al., 53% of Americans Say the
internet Has Been Essential During the COVID-19
Outhreak (Apr, 30, 2020), https://
wivw, powresearch.org/internet/2020/04/30/53-of-
americans-say-the-internei-has-besn-essential-
during-the-cavid-19-outbreak/.

14 Emma Born et al., COVID-19 and student
learning in the United States: The hurt could last

also has reversed many gains made by
communities of color in the prior
sconontic expansion, 16

B, The Statute and Interim Final Rule

On March 11, 2021, the American
Rescue Plan Act (ARPA) was signed into
law by the President.’® Section 9901 of
ARPA amended Title VI of the Social
Security Act 7 (the Act) to add section
602, which esiablishes the Coronavirus
State Fiscal Recovery Fund, and section
603, which establishes the Coronavirus
Local Fiscal Recovery Fund {together,
ths Fiscal Recovery FFunds).'® The Fiscal
Recovery Funds are intended to provide
support to State, local, and Tribal
governments (togsther, recipients) in
responding to the impact of COVID-18
and in their efforts to contain COVID-
18 on their communities, residents, and
businesses. The Fiscal Recovery Funds
build on and expand the support
provided to these governments over the
last year, including through the
Coronavirus Relief Fund {CRF).19

a lifetime (June 2020), https://
weblest.childrensinstituto.net/sites/default/files/
decuments/COVID- 18-and-student-learning-in-the-
Uniled-Stales_FINAL.pdf; Andrew Bacher-Hicks et
al., Inequality in Household Adaptation to
Schooling Shocks: Covid-Induced Online
Engagement ln Real Time, J. of Public Econ. Vol.
193(C) (July 2020), available at hitps://
www.nber.org/papers/wa 7555,

18 Ses, 6.8., Tyler Atkinson & Alex Richtar,
Pandemic Disproportionately Affects Women,
Minority Labor Force Participation, hitps://
wwsv.daliasfed.org/research/oconomics/2020/1110
{last visitad May 9, 2021); Jared Bernstein & Janeile
Jones, The Impact of the COVID19 Recession on the
Johs and Incomess of Persons of Color, hitps://
www.chpp.orgfsites/defouil/filas/atoms/files/6-2-
20bud_0,pdf (last visited May 9, 2021}

16 American Rescue Plan Act of 2021 (ARPA}, sec,
94901, Public Law 1172, codified at 42 U.8.C, 802
ot seq, The ferm "state” as used in this
SUPPLEMENTARY INFORMATION and defined in seclion
602 of the Act means each of the 50 Staies and the
District of Columbia, Tho tarm “territory” as used
in this SUPPLEMENTARY INFORMATION and defined in
section 602 of the Act means the Gommonwealth
of Puarto Rico, the United States Virgin Islands,
Guam, the Commanwealth of Northern Muciana
Islands, annd Amarican Samoea. Tribal government is
defined in the Act and the interim final rule to
mean “the recognized governing bady of any Indian
or Alaska Native tribe, band, nation, puello, viliage,
community, compenent band, or componont
reservation, individually identified {Including
parenthetically) in the list published most recently
as of the dafe of enactment of the [American Rescue
Plan Act] pursuant to section 104 of the Federally
Recognlzad Indian Tribe List Act of 1894 {25 U.5.C,
5131)," See soction 602(g}7) of the Social Security
Act, as added by the American Rescue Plan Act, On
]nmmr{ 28, 2021, the Bureau of Indian Affairs
published a curzent list of 574 Tribal sntities. Ses
86 FR 7554, January 28, 2021, The term “local
governments'’ as used in this SUPPLEMENTARY
iNFORMATION includes metropolitan cities, countlas,
and nonentitlement units of loeal government,

1743 11,8.C. 801 ef seq.

18 Sections 602, 603 of the Act,

19 The CRF was established by the section 601 of
tha Act as added by the Coronavirus Aid, Reliof,
and Econsmic Security Act {CARES Act), Public
Lasw 116136, 134 Stat. 281 (2020).

Through the Fiscal Recovery Funds,
Congress provided State, local, and
Tribal governments with significant
resources to respond to the COVID-19
public health emergency and its
sconomic impacts through four
categories of eligible uses, Section 602
and section 603 contain the same
eligible uses; the primary difference
hetween the two sections is that section
602 establishes a fund for States,
territories, and Tribal governments and
section 803 establigshes a fund for
metropolitan cities, nonentitlement
units of local government, and counties,
Sections 602(c){1) and 603(c){1} provide
that funds may be used:

(a) To respond to the public health
smergency or its negative economic
impacts, including assistance to
households, small businesses, and
nonprofits, or aid to impacted industries
such as tourism, travel, and hospitality;

{b) To respond to workers performing
essential work during the COVID-19
public health emergency by providing
premzum ay to eligible workers;

{c) For the provzslon of government
sorvices to the extent of the reduction in
revenue due to the COVID-19 public
health emergency relative to revenues
collectad in the most recent full fiscal
year prior to the BIMETEeNcy; and

{d) To make necessary investments in
walter, sewer, or broadband
infrastructure,

In addition, Congress clarified two
types of uses which do not fall within
these four categorias. Sections
602(c}(2)(B) and 603{c){2) provide that
these eligible uses do not includs, and
thus funds may not be used for,
depositing funds into any pension fund.
Saction 602(c}(2)(A) also provides, for
States and territories, that the eligible
uses do not include “directly or
indirectly offset[ting] a reduction in the
net tax revenue of [the] State or territory
resulting from a change in law,
regulation, or administrative
interpretation.”

The ARPA provides a substantial
infusion of resources to meet pandemic
regponge needs and rebuild a stronger,
more equitable economy as the country
recovers, First, payments from the Fiscal
Recovery Funds help to ensure that
State, local, and Tribal governments
have the resources needed to continue
to take actions to decrease the spread of
COVID-19 and bring the pandemic
under control. Payments from the Fiscal
Recovery Funds may also be used by
recipients to provide support for costs
incurred in addressing public health
and economic challenges resulting from
the pandemic, including rescurces to
offer premium pay to essential workers,
in recognition of their sacrifices over the
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last year, Recipients may also use
payments fram the Fiscal Recovery
Funds to replace State, local, and Tribal
government revenue lost due to COVID-
18, helping to ensure that governments
can continue to provide needed services
and avoid cuts or layoffs. Finally, these
resources lay the foundation for a
strong, equitable economic recovery, nat
only by providing immediate economic
stabilization for households and
businesses, but also by addressing the
systemic public health and economic
challenges that may have confributed to
more savera impacts of the pandemic
among low-income communities and
peaple of color,

Within the eligible use categories
outlined in the Fiscal Recovery Funds
provisions of ARPA, State, local, and
Tribal governments have flexibility to
determine how best to use payments
from the Fiscal Recovery Funds to meet
the needs of their communities and
papulations. The interim final rule
facititates swift and effective
implementation by establishing a
framework for determining the types of
programs and services that are eligible
under the ARPA along with examples of
nsas that Stale, local, and Tribal
governments may consider. These uses
build on eligible expenditures under the
CRF, including some expansions in
eligible uses to respond to the public
health emergency, such as vaccination
campaigns. They also reflect changes in
the needs of communities, as evidenced
by, for example, nationwide data
demonstrating disproportionate impacts
of the COVID-19 public health
emergency on certain populations,
geographies, and sconomic sectors. The
interim final rule takes into
consideration these disproportionate
imypacts by recognizing a broad range of
oligible uses to help States, local, and
Tribal governments support the
families, businesses, and communities
hardest hit by the COVID-19 public
health emergsncy.

Implementation of the Fiscal
Recovery Funds also reflect the
importance of public input,
transparency, and accountability,
Treasury seeks comment on all aspects
cf the interim final rule and, to batter
facilitate public comment, has included
specific questions throughout this
SUPPLEMENTARY INFORMATION, Treasury
encourages State, local, and Tribal
governments in particular to provide
feedback and to engage with Treasury
regarding issues that may arise
regarding all aspects of this interim final
rule and Treasury's work in
administering the Fiscal Recovery
Funds. In addition, the interim final
rule establishes certain regular reporting

requirements, including by requiring
State, local, and Tribal governments to
publish information regarding uses of
Fiscal Recovery Funds payments in
their local jurisdiction, These reporting
requiremnents reflect the need for
transparvency and accountability, while
recognizing and minimizing the burden,
particularly for smaller local
governments, Treasury urges State,
territorial, Tribal, and local governments
to engage their constituents and
communities in developing plans to use
these payments, given the scale of
funding and its potential to catalyze
broader economic recavery and
rebuilding.

I, Eligible Uses
A. Public Health and Economic Impacts

Sections 602{c}(1){A) and 603(c)(1)(A}
provide significant resources for State,
ierritorial, Tribal governments, and
counties, metropolitan cities, and
nonentitlement units of local
governments {each referred to as a
recipient) to meet the wide range of
public health and economic impacts of
the COVID-19 public hsalth emergency.

These provisions authorize the use of
payments from the Fiscal Recovery
Funds to respond to the public health
emergency with respect to COVID-18 or
its negative sconomic impacts. Section
602 and section 603 alsa describe
several types of uses that wouid be
responsive to the impacts of the COVID-
19 public health emergency, including
assistance to households, small
businesses, and nonprofits and aid to
impacted industries, such as tourism,
travel, and hospitality,20

Accordingly, to assess whather a
program or service is included in this
category of sligible uses, a recipient
should consider whether and how the
use would respond to the COVID-19
public health emergency. Assessing
whether a program or service “responds
to” the COVID-19 public health
emergency raquires the recipisnt to,
first, identify a need or negative impact
of the COVID~19 public health
emergency and, second, identify how
the program, service, or other
intervention addresses the identified
need or impact. While the COVID-19
public health emergency affected many
aspects of American life, eligible uses
under this category must be in response
to the disease itself or the harmful
consequences of the economic
disruptions resulting from or
exacerbated by the COVID-19 public
health smergency.

20 Sactions 602(c)(2HA), 603{c)(1)(A) of tho Act.

The interim final rule implements
these provisions by identifying a non-
exclusive list of programs or services
that may be funded as responding to
COVID-19 or the negative sconomic
impacts of the COVID-18 public health
emergency, along with considerations
for evaluating other potential uses of the
Fiscal Recovery Funds not explicitly
iisted, The interim final rule also
provides flexibility for recipionts to use
payments from the Fiscal Recovery
Funds for programs or services that are
not identified on these non-exclusive
lists but that fall under the terms of
section 602(c)(1){A} or 603(c){1}{A} by
responding te the COVID-19 public
health emergency or its negative
economic impacts, As an exampls, in
determining whather a program or
sarvice responds to the negative
economic impacts of the COVID-19
public health emergency, the interim
finral rule provides that payments from
the Fiscal Recovery Funds should be
designed to address an economic harm
resulting from or exacerbated by the
public health emergency. Recipients
should assess the connection between
the negative economic harm and the
COVID-19 public health emergency, the
nature and extent of that harm, and how
the use of this funding would address
such harm,

As discussed, the pandemic and the
necessary actions taken to control the
spread had a severe impact on
households and small businesses,
including in particular low-income
workers and communities and people of
color. While eligible uses under sections
602{c)(1)(A) and 603({c){1){A) provide
flexibility to recipients to identify the
most pressing local needs, Treasury
encourages recipients to provide
assistance to these households,
businssses, and non-profits in
cammunities most disproportionately
impacted by the pandemic.

1. Responding to COVID-19

On January 21, 2020, the Centers for
Disease Contrel and Prevention (CDC)
identified the first case of novel
goronavirus in the United States.2! By
late March, the virus had spread to
many States and the first wave was
growing rapidly, centered in the
northeast.22 This wave brought acute

21 Press Relense, Centers for Disease Control and
Pravention, First Travel-related Case of 2019 Novel
Coronavizus Delected in United States (Jan, 21,
2020), https/fwww.ode.govi/inedia/releases/2020/
poi21-novel-caoronevirus-travel-case.html.

22 Anne Schuchat et ai,, Public Health Respense
to the Initiation and Spread of Pandemic COVID-
19 in the United States, Fobruary 24-April 21, 2021,
MMWR Morlh Morlal Wkly Reps 2021, 89(18):551~
66 {May 8, 2021), hitps://www.cde.gov/nvmwr/
volumes/68/we/mmG6918e2.him.
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strain on health care and public health
systems: Hospitals and emergency
medical services struggled to manage a
major influx of patients; response
persennel faced shortages of personal
protective equipment; testing for the
virus was scarce; and congregate living
facilities like nursing homes and prisons
saw rapid spread. State, local, and
Tribal governments mobilized to
support the health care system, issue
public health orders to mitigate virus
spread, and communicate safety
measures to the public, The United
States has since faced at least two
additional COVID-19 waves that
brought many similar challenges: The
second in the summer, centerad in the
south and southwest, and a wave
throughout the fall and winter, in which
the virus reached a point of
uncontrolled spread across the country
and over 3,000 people died per day.??
By early May 2021, the United States
has experienced over 32 million
confirmed COVID-19 cases and over
575,000 deaths,2¢

Mitigating the impact of COVID-19,
including taking actions to control its
spread and support hospitals and health
care workers caring for the sick,
continues to require a major public
health response from State, local and
Tribal governments. New or heightened
public health needs include COVID-19
testing, major expansions in contact
tracing, support for individuals in
isolation or quarantine, enforcement of
public health orders, new public
communication efforts, public health
surveillance {e.g., monitoring case
trends and gencmic sequencing for
variants), enhancement to health care
capacity through alternative care
facilities, and enhancement of public
health data systems to mest new
demands or scaling needs, State, local,
and Tribal governments have also
supported major efforts to prevent
COVID-19 spread through safety
measures at key settings like nursing
homaes, schools, congregate living
sottings, dense worksites, incarceration
sottings, and in other public facilities.
This has included implementing
infection prevention measures or
making ventilation improvements in
congregate seitings, health care settings,
or other key locations,

Other response and adaptation costs
include capital investmants in public
facilities to meet pandemic operational

23 Centers for Disease Control and Prevention,
COVID Data Tracker: Trands in Number of
COVID-18 Cases and Daaths in the US Reported to
CDC, by State/Territary, hitps.//covid.cde.gov/
covid-daia-tracker/$trends_dailytrendscases (last
visited May 8, 2021),

24 fd‘

needs, such as physical plant
improvements to public hospitals and
heaith clinics or adaptations to public
buildings to implement COVID-19
mitigation tactics. In recent months,
State, local, and Tribal governments
across the country have mobilized to
support the national vaccination
campatgn, resulting in over 260 million
doses administered to date.26

The nead for public health measures
to respond to COVID-19 will continue
in the months and potentially years to
come, This includes the continuation of
the vaccination campaign for the general
public and, if vaccinations are approved
for children in the future, eventually for
youths. This also includes monitoring
the spread of COVID-19 variants,
understanding the impact of these
variants {especially on vaccination
efforts), developing approaches to
respond to those variants, and
monitoring global COVID-19 trends to
understand continued risks to the
United States. Finally, the long-term
heaith impacts of COVID-1¢ will
conrtinue to require a public health
response, including medical services for
individuals with “long COVID,"” and
research to understand how COVID-18
impacts future health needs and raises
risks for the millions of Americans who
have been infected.

Other areas of public health have also
been negatively impacted by the
COVID-19 pandemic. For example, in
one survey in January 2021, gver 40
percent of Americen adults reported
symptoms of depression or anxiety, up
from 11 percent in the first half of
2019.25 The proportion of children's
emergency department visits related to
mental health has also risen
noticeably,2? Similarly, rates of
substance misuse and overdose deaths
have spiked: Preliminary data from the
CDC show a nearly 30 percent increase
in drug overdose mortality from
Septermber 2018 o September 2020,28
Stay-at-home orders and other
pandemic responses may have also
reduced the ability of individuals
affected by domestic violence to access

25 Centers for Disease Control and Prevention,
COVID Data Tracker: COVID~18 Vaccinations in the
United States, hitps://covid.ede.govicovid-data-
trackerfivaccinafions (last visited May 8, 2021).

20 Panchal, supra note 4; Mark E, Czeisler ot al.,
Meniai Health, Substance Abuse, and Suicidal
[deation Durlng COVID-19 Pandemic— United
States, June 24-30 2020, Morb, Mortal, Wkly. Rep.
69(32):1049-57 (Aug. 14, 2020), htips://
wuw.cde.gov/mmwr/volumes/69/we/
mumag32ad itm.

27 Leeb, supra note 4.

28 Centers for Dispase Pravention and Control,
National Cenltoer for Health Statistics, Provisional
Drug Overdose Death Counls, hitps://www.cde.gov/
nechs/nvss/vsrr/drug-overdose-data htm (last visited
May 8, 2021).

services.2? Finally, some preventative
public health measures like childhood
vaccinations have been deferred and
potentially forgone.?®

While the pandemic affected
communities across the country, it
disproportionately impacted some
demographic groups and exacerbated
health inequities along racial, sthaic,
and sociosconomic lines,* The CDC
has found that racial and ethnic
minorities ars at increased risk for
infection, hospitalization, and death
from COVID-19, with Hispanic or
Latino and Native American or Alaska
Native patients at highest risk.32

Simiﬁlrly, Jow-income and socially
vulnerable communities have seen the
most severe health impacts. For
example, counties with high poverty
rates also have the highest rates of
infections and deaths, with 223 deaths
per 100,000 compared to the U.S,
average of 175 deaths per 100,000, as of
May 2021.3% Counties with high social
vulnerability, as measurad by factors
such as poverty and sducational
attainment, have also fared more poorly
than the national average, with 211
deaths per 100,000 as of May 202134

20Megan L. Evans, et al,, A Pandemic within &
Pandemic—Intimate Partner Viclence during
Covid-18, N, Engl. ]. Mad. 383:2302—04 {Dec. 10,
2020), available at htips://www.nejm.org/doiffuil/
10.1056/NEJMp2024046.

MW Jeanne M, Santoli et al., Effects of the
COVID-19 Pandemic on Rouline Pediatric Vaccine
Ordering and Administration—Unifed States, Morb.
Mortal, Wkly. Rep. 69(18):5281-93 {May 8, 2020),
hitpsi/twww.ode.govimmwr/volimes/59/wr/
mm6919s2.htm; Marisa Langdon-Embry et al,,
Notes from the Field; Rebound In Reutine
Childhood Vascine Administration Following
Decling During the COVID-19 Pandemic—Now
York City, March 1-June 27, 2020, Morb, Morial,
Wkly. Rep. 69{30):999-100% (Jul. 31 2020), hitps://
www.cde.gov/mmwr/valumes/68/wr/
mmB930ad.hitm.

41 0ffice of the White Houss, National Stratogy for
the COVIND-1% Response and Pandemic
Proparedness {jan. 21, 2021), hitpsi//
wivw.whitehouse.gov/wp-conlent/uploads/2021/01/
Nutional-Strategy-for-the-COV1-19-Hesponse-and-
Pandemic-Fraparedness.pdf,

3zn a study of 13 states from Oclober to
December 202§, the CNC found that Hispanic or
Letino and Native American or Alaska Native
Individualz were 1.7 times more likely to visit an
emergency room for COVID-19 than White
individuals, and Black individuals ware 1,4 fimes
mora likely to do so than White individuals. See
Romano, supra nots 10,

33 Canters for Dissase Control and Prevention,
COVID Data Tracker: Trends in COVID-19 Cases
and Deaths in the United States, by County-level
Population Factors, htips://vovid.cde.govicovid-
data-tracker/#pop-fuctors_totaldeaths (last visitad
May 8, 2021),

2t The CDC's Social Vulnerability Index Includes
fifteen varialles measuring social vulnerahility,
Including unemployment, paverty, education
levels, single-paront houssholds, disability status,
nen-English speaking households, crowded
housing, and trengportation access,

Centars for Disease Control and Prevenlion,
COVID Data Tracker: Trends in COVID-19 Cases

Contlnued
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QOver the last year, Native Americans
have experienced more than one and a
half times the rate of COVID-19
infections, more than triple the rate of
hospitalizations, and more than double
the death rate compared to Whiie
Americans.® Low-income and minority
communities also exhibit higher rates of
pre-existing conditions that may
coniribute fo an increased risk of
COVID-19 mortality. 30

In addition, individuals living in low-
income communities may have had
more limited ability to socially distance
or to self-isolate when ill, resulting in
faster spread of the virus, and were
aver-represented among essential
workers, who faced greater risk of
exposure.’? Social distancing measures
in response to the pandemic may have
also exacerbated pre-existing public
health challenges, For exampls, for
children Hving in homes with lead
paint, spending substantially more time
at home raises the risk of developing
elevated blood lead levels, while
screenings for elevated blood lead levels
daclined during the pandemic.?8 The
combination of these underlying social
and health vulnerabilities may have
contributed to more severe public health
outcomes of the pandemic within these
communities, resulting in an
exacerbation of pre-existing disparities
in health outcomaes.?9

and Deaths in the United Slates, by Sasial
Vulrerability Index, hi{ps://covid.cde.gov/covid-
data-tracker/#pop-factors_totaldeaths (last visited
May 8, 2021),

35 Centers for [DHsease Control and Prevention,
Risk for COVID-19 Infection, Hospitalization, and
Pleath By Race/Ethnicity, kips://wwiwr.cde.gov/
coronavirus/2019-ncov/covid-data/invastigations-
disvovery/hospitalization-death-by-race-
ethnicily.himd (last visited Apr. 26, 2021},

8 See, e.g., Centers for Disense Control and
Provention, Risk of Severe Illness or Death from
COVID-18 {Dec. 10, 2020), hitps:/fwww.cde.gov/
coronavirus/2018-neovivommunity/health-equity/
racial-ethnic-disparities/disparities-illness il
{last visiled Apr. 26, 2021),

37 Milena Almagro et al,, Racial Disparities in
Frontline Workers and Housing Crowding During
COVID-19: Evldence from Geolocation Data {Sspt.
22, 2020), NYU Stern School of Business
(forthcoming), available at hitps://papers ssen.com/
sold/papers.cimfabstraci_id=3695249; Grace
McCarmack at al,, Economic Vulnerability of
Households with Essential Workers, JAMA
324{4):380--90 (2020, available at hitpsy/y/
jemanetwerk.com/fournals/jama/fullarticle/
2767630,

1 Spg, 6.g., [oseph G, Courtney et al., Becraases
in Young Children Who Received Blood Lead Level
Testing During COVID~18-—34 Jurisdictions,
fnnuary-May 2020, Morh, Morl, Wkly, Rep.
70{5):155-61 {Feb. 5, 2021), h#ips:/fwww.cdo.gov/
mmwr/velumes/70/wr/mm7005a2. htm; Emily A,
Banfer & Lindsay F. Wiley, Health Justice Stralegtes
to Combal COVID-19: Protecting Vulnerable
Communities Duzring a Pandemic, Health Affairs
Blog {Mar, 19, 2020), htips://www.healthaffairs.org/
do/10.1377/hblog20200318,757883/full/.

30 Sge, g, Centers for Disease Cenirol and
Prevention, supre note 34; Benfer & Wiley, supra

Eligible Public Health Uses, The
Fiscal Recovery Funds provide
resources to meet and address these
emergent public health needs, including
through measures to counter the spread
of COVID-18, through the provision of
care for those impacted by the virus,
and through programs or services that
address disparitiss in public health that
have been exacerbated by the pandemic,
To facilitate implementation and use of
payments from the Fiscal Recovery
Funds, the interim final rule identifies
a non-exclusive list of eligible uses of
funding to respond to the COVID-18
public health emergency. Eligible uses
listed under this section build and
axpand upon permissible expenditures
under the CRF, while recognizing the
differences between the ARPA and
CARES Act, and recognizing that the
response to the COVID-19 public health
emergency has changad and will
continue to change over time, To assess
whether additional uses would be
sligible under this category, recipients
should identify an effect of COVID-18
on public health, including either or
both of immediate effects or effects that
may manifest over months or years, and
assess how the use would respond to or
address the identified need.

The interim final rule identifiss a
nor-exclusive list of uses that address
the affects of the GOVID-18 public
health emergenay, including:

» COVID-19 Mitigation and
Prevention. A broad range of services
and programming are neaded to contain
COVID-19, Mitigation and prevention
sfforts for COVID-19 include
vaccination programs; medical cars;
testing; contact tracing; support for
isolation or quarantine; supports for
vulnerable populations to access
medical or public health services;
public health surveillance (e.g.,
monitoring case trends, gencomic
sequencing for variants); enforcement of
public health orders; public
communication efforts; enhancement to
health care capacity, including through
alternative care facilities; purchases of
personal protective equipment; support
for prevention, mitigation, or other
services in congregate living facilities
{e.g., mursing homes, incarceration
settings, homeless shellers, group living
facilities) and other key settings like
schools; 40 ventilation improvements in

noia 38; Nathaniel M, Lowis et ai,, Disparities in

COVID-18 Incidence, Hospitalizetions, and Testing,

by Arca-Level Deprivation—Utah, March 3-July 9,
2020, Morb, Mortal, Wkly, Rep. 69{38):1366-73
{Sept. 25, 2620), htips:///wwiw.cde.gov/immwr/
volumes/69/wr/mme&938ad.kim.

48 This includes implemsnting mitigation
stratogies consistent with the Centers for Disenss
Control and Prevention's (COC) Operalional

congregate settings, health care settings,
or other key locations; enhancement of
public health data systems; and other
public health responses.+? They also
include capital investments in public
facilities to mest pandemic operational
neads, such as physical plant
improvements to public hospitals and
health clinics or adaptations to public
buildings to implement COVID-189
mitigation tactics, These COVID-19
prevention and mitigation programs and
services, among others, were eligible
expenditures under the CRF and are
eligible uses under this category of
eligible uses for the Fiscal Recovery
Funds.42

* Medical Expenses. The COVID-19
public health emergency continues to
have devastating effects on public
health: the United States continues to
average hundreds of deaths per day and
the spread of new COVID-19 variants
has raised new risks and genomic
surveillance neeads.*3 Moreover, our
understanding of the potentiaily serious
and long-term effects of the virus is
growing, including the potential for
symptoms like shortness of breath to
continue for weeks or months, for multi-
organ impacts from COVID-19, or for
post-intensive care syndrome.44 State
and local governments may need to
continue to provide care and services to
addrass these near- and longer-term
needs.18

Stratagy for K~12 Scheols through Fhased
Pravention, available at hitps://www,cde.gov/
caronavirus/2019-ncov/community/schools-
childeare/oparation-strategy. himl,

41 Many of these expenses were also oligible in
the CRF, Generally, funding uses eligible under CRF
as a response to the direct public health impacts of
COVID-19 will continue to be eligible undsr the
ARPA, Including these not explicitly listed hare
{e.g., telamadieine costs, costs {o facilitate
compliance with public heatth orders, disinfection
of public areas, facllitating distance learning,
increased solid waste disposal noeds related o PPE,
pald sick and paid family and medical leave to
public empleyees to enable compliance witl:
COVID-14 public health precautions), with the
following two exceptions: (1) The standard for
aligibility of public health and safety payrolls has
beon updated (see saction ILA of this
SUPPLEMENTARY INFORMATION] and (2) eXpEeNses
relatad to the lssuance of tax-anticipation notes are
no longer an eligible funding use (see discussion of
debl service in section ILB of this SUPPLEMENTARY
INFORMATION).

a2 Coronaviras Relief Fund for States, Tribal
Goveraments, and Certain Eligible Local
Governments, 86 FR 4182 (Jan. 18, 2021), available
at hitps:/fhome.treasury. gov/system/files/136/CRF.
Guidanca-Federal-Register_2021-00827,pdf.

1*Canters for Disease Control and Prevention,
supra note 24,

14 Canters for Disease Control and Prevention,
Long-Term Effects (Apr, 8, 2021), hiips://
wwiv.cde.gov/coronavirus/2019-ncovilong-torm-
gffecis. k] (lasl visited Apr, 26, 2021}

45 Pursuant to 42 CFR 433,51 and 45 CFR 75.308,
Fiscal Recovery Funds may not serve as a State or
locality’s contribution of certain Federal funds.
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+ Behavioral Health Care, In addition,
new or enhanced State, local, and Tribal
government services may be needed to
meet behavioral health needs
exacerbated by the pandemic and
respond to other public health impacts,
These services include mental health
treatment, substance misuse treafment,
other behavioral health services,
hotlines or warmlines, crisis
intervention, overdose prevention,
infectious disease prevention, and
services or outreach to promole access
to physical or behavioral health primary
care and preventative medicine.

» Public Health und Sufsty Staff,
Treasury recognizes that responding to
the public health and negative econemic
tmpacts of the pandemic, including
administering the services described
above, requires a substantial
commitment of Stats, local, and Tribal
government human resources, As a
result, the Fiscal Recovery Funds may
be used for payroll and covered benefits
expenses for public safety, public
health, health care, human services, and
similar employees, to the extent that
their services are devoted to mitigating
or responding to the COVID-19 public
health emergency.48 Accordingly, the
Fiscal Recovery Funds may be used to
support the payroll and covered bonefits
for the portion of the employes’s times
that is dedicated to responding to the
COVID-18 public health emergency. For
administrative conveniencs, the
reciplent may consider public health
and safety employess to be entirely
devoted to mitigating or responding to
the COVID-18 public health emergency,
and therefore fully covered, if the
employee, or his or her operating unit
or division, is primarily dedicated to
responding to the COVID-19 public
health emergency. Recipients may
consider other presumptions for
assessing the extent to which an
employee, division, or operating unit is
engaged in activities that respond to the
COVID-19 public health emergency,
provided that the recipient reassesses
periodically and maintains records to
support its assessment, such as payroll
records, attestations from supervisors or
staff, or regular work product or
correspondence demonstrating work an

481n general, if an employee's wages and ealarles
are an eligihle use of Fiscal Recovery Funds,
reciplents may treat the employee's covared
henefits as an eligible use of Fiscal Recovary Funds,
For purposes of the Fiscal Recovery Funds, covered
benefits include costs of all types of leave (vacation,
family-related, sick, military, bereavement,
sabbaltical, jury duty), employee insurance (health,
life, dental, vision), retiremend (pensions, 401{k}),
unemployment benefit plans (Rederal and stata),
workers compensation {nsurance, and Federal
Insurance Contributions Act {FICA) faxos {which
includes Social Security and Medicare tnxes].

the COVID—18 response, Recipients
nead not routinely track staff hours,

» Expenses to Improve the Design and
Execufion of Health and Public Health
Programs. State, local, and Tribal
governments may use payments from
the Fiscal Recovery Funds to engags in
planning and analysis in order {o
improve programs addressing the
COVID-19 pandemic, including through
use of targeted consumer outreach,
improvements to data or technolegy
infrastructure, impact evaluations, and
dala analysis,

Eligible Uses to Address Disparities in
Public Health Outcomes. In addition, in
recognition of the disproportionate
impacts of the COVID-19 pandemic on
health outcomes in low-ingome and
Native American communities and the
importance of mitigating these effects,
the interim final rule identifies a
broader range of services and programs
that will be presumed to be responding
to the public health emergency when
provided in these communities,
Specifically, Treasury will presume that
certain types of services, outlined
below, ave eligible uses when providad
in a Qualified Census Tract {QJCT),* to
familigs living in QUTs, or when these
services are provided by Tribal
governmsents, 44 Recipients may also
provide these services to other
populations, households, or geographic
areas that are disproportionately
imgpacted by the pandemic. In
identifying these disproportionately-
impactad communities, recipients
should be able to support their
determination that the pandemic
resulted in disproportionate public
health or economic outcomes to the

47 Jualifiad Cansus Tracls are a commen, readily-
accesaible, and geographically granular method of
identifying communities with a large proportion: of
low-income residents, Using an axisting moasure
may speed implameniation: and docreaso
administrative burden, whila identifying areas of
need at a highly-localized level,

While QUTs are an sffective ool generally, many
tribal commaunities have households with & wide
range of income levels due in part to non-trikal
mombior, high incoms residents living in the
community, Mixed income communities, with a
significant share of tribal membars at the lowest
levels of income, are often rot included as eligible
QCTFs yet tribel residents are experiencing
disproportionale impacts due to the pandemic,
‘Therefore, including ail services provided by Tribal
governmenis is a more sffective means of ensuring
that disproportlenately impacted Tribal members
oan recelva services,

4811,8, Depariment of Housing and Urban
Development (HUD), Quatified Census Tracts and
Difficult Devoelopment Areas, hitps://
www.huaduser.gov/porial/datasets/qot htimi {last
visited Apr, 26, 2021); U,8, Department of the
Intericr, Bureau of Indian Affairs, Indian Lands of
Federally Recognized Tribes of the United States
{June 2016), hitps://www.bla.gov/sites/bia.gov/files/
assels/bin/ots/webleam/pdf/ide1-028635.pdf (last
visited Apr. 26, 2021},

specific populations, households, or
geographic areas to be served.

Given the exacerbation of health
disparities during the pandemic and the
rols of pre-existing social vulnerabilities
in driving these disparate oulcomes,
services to address health disparities are
presumed to be responsive to the public
health impacts of the pandemie.
Specifically, recipients may use
payments from the Fiscal Recovery
Funds to facilitate access to resources
that improve health outcomss,
including services that conneact
residents with health care resources and
public assistance programs and build
healthier environments, such as:

» Funding community heslth workers
to help community members access
health services and services to address
the social determinants of health; 48

» Funding public benefits navigators
to assist community members with
navigating and applying for available
Federal, State, and local public benefits
or services;

» Housing services to support healthy
living environments and neighborhoods
conducive to mental and physical
wellness;

» Remediation of lead paint or other
lead hazards to reduce risk of elevated
blood lead levels among children; and

» Fvidence-based community
violencs intervention programs to
prevent violence and mitigate the
increase in violence during the
pandemic.5¢

2. Responding to Negative Economic
Impacts

Impacts on Households and
Individuals. The public health
emergency, including the necessary
measures taken to protect public health,
resulted in significant economic and
financial hardship for many Americans.
As businesses closed, consumers stayed
home, schools shifted to remote

49 Tha social determinants of health are the social
and environmental conditiuns that affect health
outcomes, specifically econamic stability, health
care access, soclal context, neighborhoods and buiit
environmeni, and education access, Ses, e.g,, U.S.
Depariment of Health and Humar Services, Office
of Disease Pravention and Health Promotion,
Healthy Paople 203¢: Sccial Detorminanats of
Health, hitps:/thealth.gov/healthypeople/objectives-
and-data/social-determinants-health {last visited
Apr, 28, 2021},

5¢ Natlonal Connlssion on CGVID-18 and
Criminal Justice, Impact Report: COVID-1¢ and
Crime (Jan. 31, 2021), hitpsit/
covidi9.councilonci.org/2021/01/31/impoct-report-
covid-19-and-crime-3/ (showing a spike in
homicide and assaults); Brad Boesrup et al,,
Alarming Trends In US domestic violence during
the COVID-19 pandemic, Am. J. of Emerg. Med.
38{12): 2763-55 (Dec. 1, 2020), available ai hitps://
wivsw.ajemjournal.com/article/S0735-
6752(20)30307-7/fulllext (showing & spike in
dompstin violencas),
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education, and travel declined
precipitously, over 20 million jobs were
lost in March and April 2020,81
Although many have returned to work,
as of April 2021, the economy remains
8.2 million jobs below its pre-pandemic
peak,52 and more than 3 million workers
have dropped out of the labor market
altogether relative to February 2020,83
Rates of unemployment are
particularly severe amang workers of
color and workers with lower lavels of
educational attainment; for example, the
overall unemployment rate in the
United States was 6,1 percent in April
2021, but certain groups saw much
higher rates: 8.7 percent for Black
workers, 7.9 percent for Hispanic or
Latino workers, and 9.3 percent for
workers without a high school
diplerna.54 Job losses have also been
particularly steep among low wage
warkers, with these workers remaining
furthest from recovery as of the end of
2020.55 A severs recession—and its
cancentrated impact among low-income
workers—has amplified food and
housing insecurity, with an estimated
nearly 17 million adults living in
households where there is sometimes or
often not enough food 1o eat and an
estimated 10,7 million adults living in
households that were not current on
rent.56 Gver the course of the pandemic,

51118, Bureau of Labor Statistics, All Employess,
Total Nonfarm (PAYEMS), retrievad from FRED,
Federal Reservoe Bank of St. Louis; hitps://

Jred stlouisfed.org/sarias/PAYEMS (last visited May
#, 2021),

sz]d.

417,58, Bureau of Labor Statistics, Clvilian Labor
Force Level [CLFE180V], relriaved from FRED,
Fedoral Reserve Bank of St. Louis, hltps://
fred stlouisfed orgfsaries/CLF160V (last visited May
8, 2021).

54 11.8. Bureau of Labor Statistics, Labor Force
Statistics from the Curreni Population Survey:
Employment status of the eivilian pepulation by sex
and age (May 8 2021}, hilps:/fwww.bls.gov/
news.release/ampsit. 101, him (last visited May 8,
2021); U,5. Bureau of Labor Statistics, Labor Force
Statistics from the Current Population Survey:
Employment status of the civilien neninstitutional
pepulation by race, Hispanic or Latine sihnicity,
sox, and nge (May 8, 2021}, hlips:/fwww.bls.gov/
web/empsii/cpseeadd. him {iest visited May 8,
2021); U.8. Bureau of Labor Statistics, Labor Force
Statistics from the Current Pepulation Survey:
Employmaent status of the civilian noninstitutional
population 26 years and over by sducational
altainment {May 8, 2021), htips:/Awww.bis.goviweb/
empsit/epseeads him (last visited May 8, 2021).

55 Llise Gould & Jori Kandra, Wages grew in 2020
because the bottom fell out of the low-wage labor
market, Econemis Pelley Institute {Feb, 24, 2021),
https:/ifilas.epi.crg/pdf/210418 pdf. See also,
Michael Dailon et al,, The K-Shaped Recovery:
Examining the Diverging Forlunss of Workars in the
Recovery from the COVID~1¢ Pandemic using
Husiness and Household Survey Microdata, U.S.
Bureau of Labar Statistics Working Paper Series
(Feb, 2021}, htips:/fwww.bls.gov/osmr/rasearch-
papers/2021/pdffec210020.pdf.

56 Center on Budgst and Policy Prioritles,
Tracking the COVIN-19 Recession's Effects an

inequities also manifested along gender
lines, as schools closed to in-person
activities, leaving many working
families without child care during the
day.57 Women of color have been hit
especially hard: The labor force
participation rate for Black women has
fallen by 3.2 percentage points &8 during
the pandemic as compared to 1.0
percentage points for Black men 89 and
2,0 percentage points for White
women,5¢

As the econemy recovers, the effects
of the pandemic-related recessicn may
continue to impact households,
including a risk of longer-term effects on
earnings and sconomic potentizal, For
example, unemployed workers,
especially those who have experienced
longer periads of unemployment, sam
lower wages aver the long term once
rehired.®1 In addition to the labor
market congequences for unemployed
workaers, recessions can also cause
longer-term sconomic chailenges
through, among other factors, damaged
consumer credit scores 52 and reduced
familial and childhood wellbeing.#8

Food, Housing, and Employment Hardstips,
htips:i/www.chpp,org/research/poverty-and-
ineguality/tracking-tha-covid-19-recessions-cffocts-
on-food-housing-and (iast visited May B, 2021},

57 Wamen have carried a larger share of childcare
rasponsibilities {han men during the CGVID-19
crisis, See, e.g., Gama Zamarre & Marfa |. Prados,
Gender differences in couples’ divisien of
childcare, work and mental health during COVID-
19, Rev, Econ, Housshold 18:11-40 {2021),
availeble al hitps:/flink.springer.com/article/
10.1007/511150-020-09534-7; Titen Alon et al., The
Impact of COVID-19 on Gender Equality, Natlonal
Bureau of Fconomic Research Working Paper 26447
(April 2020), available at hitps://www.nber.org/
papers/w26947,

581],8, Bureau of Lahor Statistics, Labor Force
Participation Rate—20 Yrs. & Over, Black or African
American Women [LNS11306032], retrieved from
FRED, Federal Reserve Bank of St. Louis; https://
Jred stlouisfod,org/series/LNS11300032 (last visited
May 8, 2021),

59115, Bureau of Labor Statistics, Labor Force
Participation Rate---20 Yrs, & Over, Black or African
American Man {LNS11306031], retrievad from
FRER, Federal Reserve Bank of St, Louis; https://
Jred.stlouisfed,org/series/LNS11300031 (last visited
May &, 2021),

® 13,5, Buraau of Laber Statlstics, Labor Force
Parlleipation Rate——20 Yis, & Over, White Women
[LN511300029}, retriaved from FRED, Federal
Reserve Bank of St. Louis; htips://

[frod stlouisfed.org/series/LNS11300029 (last visited
May 8, 2021),

M Seg, 6.9, Mishasl Grasnstone & Adnm Looney,
Unemploymant and Earnings Losses: A Look al
Long-Term Impacts of the Great Recession on
Amorican Workers, Brookings Institution (Nov. 4,
2021), https://www.brookings.edu/blog/jobs/2011/
11/04/unemploymeni-and-earnings-lossos-a-look-
at-long-term-impacis-of-the-great-recession-on-
american-workers/.

82 Chi Chi W, Solving the Gredit Conundruan:
Helping Consumers' Gredit Records Impaired by the
Foreclosure Crisis and Great Recession {Dec, 2013),
hitpsi/iweww.nele.org/images/pdfferedil_reports/
reporf-credit-conundrum-2013,pdf,

3 Irvin Garfinkel, Sara McLenahar, Christopher
Wimer, eds., Children of the Great Recession,

These potential long-term economic
consequences underscore the continued
need for robust policy support,

Impacts on Businesses. The pandemic
has also severely impacted many
businesses, with small businesses hit
especially hard, Small businesses make
up nearly half of U.S, private-sector
employment #4 and play a key role in
supporting the overall sconomic |
recovery as they are responsible for two- j
thirds of net new jobs.% Since the ;
beginning of the pandemic, however,

400,000 small businesses have closed,

with many more at risk.5¢ Sectors with

a large share of small business

employment have been among those {
with the most drastic drops in
employment.5” The negative outlook for
small businesses has continued: As of

April 2021, approximately 70 percent of

small businesses reported that the

pandemic has had a moderate or large

negative effsct on their business, and

over a third expect that it will take over

6 months for their business to return to

their normal level of operations.68

This negative outlook is likely the
result of many small businesses having
faced periods of closure and having seen |
declining revenues as customers stayed }
home, 5% In general, small businesses can
face greater hurdles in accessing
credit,”® and many small businesses
were already financially fragile at the
outset of the pandemic,”? Non-profits,
which provide vital services to
communities, have similarly faced

Russell Sage Foundation (Aug, 2016), available af
hitps:/fwww.russellsage.org/publications/children-
greaf-recession,

&4 Board of Governors of the Fedaral Reserve
System, supra note 5,

85 1.8, Small Business Administration, Glfice of
Advoracy, Small Businesses Generate 44 Percent of
U.8. Economic Activity {Jan, 30, 2019), hilps://
advocacy.sha.gov/2019/01/30/small-businesses-
generate-44-percent-of-u-s-economic-activity/,

8¢ Biden, supre note 6,

67 Daniel Wilmoth, U.S, Small Business
Adminisiration Gffice of Advocacy, The Effests of
the CGVID-19 Pandemic on Small Businesses, [ssue
Brief No, 16 (Mar, 2021), available ot htips://
cdn.odvocacy.sba,gov/wp-content/uploads/2021/
03/02112318/COVID-19-Impact-On-Small-
Businoss.pdf.

%a13,5. Census Bureau, Small Business Pulss
Survey, hitps://portal.census.gov/pulse/data/ (last
visited May 8, 2021),

22 Olivia 8, Kim el al., Revanus Collapses and the
Consumption of Small Business Owners in the
Early Stages of the COVID-18 Pandemtic (Nov.
2020), kttpsi/fvww.nber.org/papers/wag151.

70 See p.g., Board of Governors of the Federa}
Reserve System, Raport to Congress on the
Availabilily of Credil to Small Businesses (Sept,
2017), available at hitps:/fwww federalraserve. gov/ |
publications/2017-september-availability-of-cradit-
to-smali-businesses.htm.

71 Alexander W, Bartik e al,, The fmpact of
COVID-19 on small business outcomes and
expectations, PNAS 117(30): 176856-66 {July 28,
2020, available ol hilpsi//wwiv.pnas.org/content/
117/30/17658.
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economic and financial chalianges due
to the pandemic.”?

Impacts to State, Local, and Tribal
Governments, State, local, and Tribal
governments have felt substantial fiscal
pressures. As noted above, State, local,
and Tribal governments have faced
significant revenue shorifalls and
remain over 1 million jobs below their
pre-pandemic staffing levels.?s These
reductions in staffing may undermine
the ability to deliver services effectively,
as well as add to the number of
unemployed individuals in their
jurisdictions,

Exacerbation of Pre-existing
Disparities. The COVID-19 public
health emergency may have lasting
negative effects on economic outcomes,
particularly in exacerbating disparities
that existed prior {o the pandemic,

The negative economic impacts of the
COVID-19 pandemic are particularly
pronounced in certain communities and
families. Low- and moderate-income
jobs make up a substantial portion of
both total pandemic job losses,” and
jobs that require in-person frontline
work, which are exposed to greater risk
of contracting COVID-19.75 Both factors
compound pre-existing vulnerabilities
and the likelihood of food, housing, or
other financial insecurity in low- and
moderate-income familios and, given
the concentration of low- and maoderate-
income families within certain
communities,”S raise a substantial risk
that the effects of the COVID-19 public
health emergency will be amplified
within these communities.

These compounding effect of
recessions on concenfrated poverty and
the long-lasting nature of this effect
were observed after the 2007-2009
recession, including a large increase in
concentrated poverty with the number
of people living in extremely poor

72 Fadsral Reserve Bank of San Francisco, Impacts
of COVID-1% on Nonprofits in the Western Unitod
States {May 2020), https://www . Jrhsf.org/
communily-development/filesfimpact-of-covid-
nonprofits-serving-weastern-united-siatos.pdf.

73 Bureau af Labor Statistics, supra nole 8; Elijah
Moreno & Heather Sobrepena, ‘Tribal antities remain
resiHent as COVID-10 hatters their finances,
Federal Reserve Bank of Minneapolis (Nov, 10,
2021), hitps://wwiv.minneapolisfed.org/article!
2020/tribal-entities-remain-resifient-as-covid-18-
batters-their-finances,

74 Kim Parker ef al., Economic Fallout from
COVID-19 Continues to Hit Lower-Income
Amertcans the Hardest, Pew Research Center {Sept.
24, 2020Q), h#tps:/fwwiv.pewresearch.org/sacial-
trends/2020/09/24/economic-fuliout-from-covid-19-
conlinues-to-hil-lewer-incoma-amaricans-the.
hardest/; Gould, supra noto 65,

75 Sep infra Section ILB of this Supplemeniary
Information,

78 Eiizabath Kneebone, The Changlng geography
of US poverty, Brockings Institution (Feh, 15, 2017),
https:i/iwaw.brookings.edu/testimonias/ihe-
changing-geography-of-us-paverty/.

neighborhoods more than doubling by
2010-2014 relative to 2000,77
Concentrated poverty has a range of
deleterious impacts, including
additional burdens on families and
reduced economic potential and social
cohesien.”® Given the disproportionate
impact of COVID-19 on low-income
households discussed above, there is a
risk that the current pandemic-induced
recession could further increase
concentrated poverty and cause long-
tarim damage to economic prospects in
neighborhoods of concentrated poverty,
Tﬁle negative sconomic impacts of
COVID-19 also include significant
impacts to children in
disproportionately affected families and
include impacts to education, health,
and welfare, all of which contribute to
long-term economic outcomes,”? Many
low-income and minority students, who
were disproportionately served by
remote or hybrid education during the
pandemic, lacked the resources to
participate fully in remote schooling or
live in households without adults
available throughout the day to assist
with online coursework.?® Given these
trends, the pandemic may widen
educational disparities and worsen
outcomes for low-income students,?1 an

77 Elizalioth Kneebone & Nalalie Holmas, 1.8,
concentrated poverty in the wake of tho Great
Recossion, Brookings Institution (Mar. 31, 2016),
hitpsi/fwww.brookings.edu/research/u-s-
concentrated-poverty-in-the-wake-of-the-great-
recession/.

78 David Erickson ot al.,, The Enduring Challenge
of Concenirated Poverty In America: Case Studies
from Communities Acvoss the 11,5, {2608), available
at hitps:dfwwv frhsforgfecommunity-development/
files/cp_fulireport.pdf.

73 Educational quality, as early as Kindergartan,
has a fong-term impact on children's public health
and economic outcomes. See, e.g., Tylor W, Walts
et al,, The Chicago School Readinass Project:
Examining the iong-term impacts of an eatly
childhoed intervention, PLoS ONE 13(7) (2018},
available at hitps://journals.plos.orgiplosone/
arlicla?id=10,1371/journal.pone.0206i44;
Opportunity Insights, How Can We Ampiify
Education as an Engine of Mobility? Using big data
to help children get the most from school, hilps://
epporiunityinsighis.orgleducation/ (fast visited
Apr. 26, 2021); U8, Dspartment of Health and
Human Services (HHS}, Office of Digease
Prevention and Hoaltk Promotion, Early Childhood
Development and Education, hitps://
wwahealthypeople.gov/2020/topics-objectives/
topic/social-detorminarts-health/interventions-
resources/early-childhood-development-and-
education (ast visiled Apz, 26, 2021).

0 Sge, e.g., Bacher-Hicks, supra note 14,

61 A Department of Education survey found that,
as of February 2021, 42 perzent of fourth grade
students nationwida were offered only remote
education, compared 1o 48 percent of sconomically
disadvantnged studenis, 54 percent of Black
students and §7 percent of Hispanic students, Larga
districts often disproportionalely serve low-income
studonts, See Institute of Education Sciences,
Monthly Scheol Survey Dashhoard, hifps://
ies,ed govischoolsurvey/ {last visited Apr, 26, 2021).
In summer 2020, a review found that 74 percent of
the largesi 100 districts chose remole learning only,

effect that would substantially impact
their long-term economic sutcomes,
Increased economic strain or material
hardship due to the pandemic could
also have a long-term impact on health,
educational, and sconomic outcomes of
young children,B? Evidence suggests
that adverse conditions in early
childhoaod, including exposure to
poverty, food insecurity, housing
insacurity, or other economic hardships,
are particularly impactfut.ss

Tﬁe pandemic’s disproportionate
sconomic impacts are also seen in
Tribal communities across the
country—for Tribal governments as well
as families and businesses on and off
Tribal lands. In the early months of the
pandemic, Native American
unemployment spiked to 26 percent
and, while partiaily recovered, remains
at nearly 11 percent.® Tribal enterprises
are a significant source of revenus for
Tribal governments to support the
provision of government services. These
anterprises, notably concentrated in
gaming, tourism, and hospitality,
frequently closed, significantly reducing
both revenues to Tribal governments
and employment. As a result, Tribal
governments have reduced essential
sorvices to their citizens and
communities.ss

Eligible Uses. Sections 602 (c}{1}4{A)
and 603(c){1)(A) permit use of payments
from the Fiscal Recovery Funds to
respond to the negative economic
impacts of the COVID-139 public health
amergency. Eligible uses that respond to
the negative economic impacts of the
public health emergency must be
designad to address an economic harm
resuliing from or exacerbated by the
public health emergency. In considering
whether a program or service would be

Sen Educatlon Week, School Districts’ Reopening
Plans: A Snapshoi {Jul, 15, 2020), https://

www, edwesk.org/leadership/school-districts-
reopening-plans-a-snapshot/2020/07 (1ast visited
May 4, 2021),

"2HS, supra noie 78, .

v3 Hirgkazu Yoshikawa, Effocts of the Global
Coronavirus Disease—2018 Pandamic on Early
Childhood Davelopment: Short- and Long-Term
Risks and Mitigating Program and Policy Actions,
1. of Pediatrics Vol, 223:188-93 (Aug, 1, 2020),
available at hitps://www jpeds.com/article/$0022-
3476(20}30606-5/abstract,

4 Based on caleulations conducted by the
Minneapolis Fed's Center for Indian Country
Development using Flood el al. {2020)'s Current
Population Survey.” Sarah Flood, Miriam King,
Renae Rodgers, Steven Ruggles and ], Robert
Warren. Integraled Public Use Microdata Series,
Current Population Survey: Version 8,0 [dataset].
Minneapolls, MN: IPUMS, 2020. hitps:/doi.org/
10.18128/D030.V8.0; see also Donna Feir & Charles
Golding, Native Empleyment During COVID-19:
Hard hit in April but Starting to Rebount? {Aug, 5,
2020), hitps:/fwwiv.minneapolisfed.orglarticle/
2020/native-employment-during-covid-19-hit-hard-
in-april-buf-starting-to-rebound,

us Moreno & Sabrepena, supra note 73,
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aligible under this calegory, the
recipient should assess whether, and the
axtent to which, there has been an
economic harm, such as loss of earnings
or revenue, that resulted from the
COVID-19 public health smergency and
whether, and the extent to which, ths
use would respond or address this
harm.p8 A recipient should first
consider whether an economic harm
exists and whether this harm was
caused or made warse by the COVID-18
public health emergency. While
economic impacts may either be
immediate or delayed, assistance or aid
to individuals or businesses that did not
experience a negative economic impact
from the public health emergency
would not be an eligible use under this
calegory.

In addition, the eligible use must
‘respond to” the identified negative
sconomic impact. Responses must be
related and reasonably proportional to
the extent and type of harm
axperienced; uses that bear no relation
or are grossly dispropertionate to the
type or extent of harm experienced
would not be eligible uses, Where there
has been a negative economic impact
resulting from: the public health
smorgency, States, local, and Tribal
governments have broad latitude to
choose whather and how to use the
Fiscal Recovery Funds to respond to
and address the negative economic
impact, Sections 602(c)(1)(A) and
603(c)(1)}(A) deseribe several types of
uses that would be eligible under this
category, including assistance to
households, small businesses, and
nonprofits and aid fo impacted
tndustries such as tourism, travel, and
hospitality.

To facilitate implemsntation and use
of payments from the Fiscal Recovery
Funds, the interim final rule identifies
a non-exclusive list of eligible uses of
funding that respend to the negative
gconomic impacts of the public health
emsrgency. Consistent with the
discussion above, the eligible uses listed
below would respond directly o the
economic or firancial harms resulting
from and or exacerbated by the public
health emergency.

¢ Assistance to Unemployed Workers.
This includes assistance to unemployed
workers, including services like job
training to accelerate rehiring of
unemployed workers; these services
may extend to workers unemploysd due
{o the pandemic or the resulting
racession, or who were already
unempioyed when the pandemic began

16Ty some cases, & use may be parmissible under
anciher aligible use category even if it falls outslde
the scope of section (c){1){A} of the Act.

and remain so dus to the negative
economic impacts of the pandemic.

+ State Unemployment Insurance
Trust Funds, Consistent with the
approach taken in the CRF, recipients
may make deposits into the state
account of the Unemployment Trust
Fund sstablished under section 904 of
the Social Security Act (42 U.S.C. 1104)
up to the level needed to restore the pre-
pandemic balances of such account as of
January 27, 2020 or to pay back
advances received under Title XII of the
Social Security Act (42 1U.5.C, 1321) for
the payment of benefits between January
27,2020 and May 17, 2021, given the
close nexus between Unemployment
Trust Fund costs, solvency of
Unemployment Trust Fund systems,
and pandemic economic impacts.
Further, Unemployment Trust Fund
deposits can decrease fiscal strain on
Unemployment Insurance systems
impacted by the pandemic. States facing
a sharp increase in Unemployment
Insurance claims during the pandemic
may have drawn down positive
Unemployment Trust Fund balances
and, after exhausting the balance,
required advances to fund continuing
obligations to claimants, Because both
of these impacts were driven directly by
the need for assistance to unemployed
workers during the pandemic,
replenishing Unemployment Trust
Funds up to the pre-pandemic lavel
responds to the pandemic’s negative
sconomic impacts on unemployed
workaers,

s Assisfance to Households.
Assistance to households or populations
facing nagative economic impacts due to
COVID-19 is also an eligible use, This
includes: Food assistance; rent,
mortgage, or utility assistance;
counssling and legal aid to prevent
eviction or homelessnass; cash
assistance (discussed below); emergency
assistance for burials, home rapairs,
weatherization, or other needs; internst
access or digital literacy assistance; or
joh training to address negative
economic or public health impacts
oxperienced due to a worker's
occupation or level of training, As
discussed above, in considering whether
a potential use is eligible under this
category, a recipient must consider
whether, and the extent to which, the
household has sxperienced a negative
economic impact from the pandemic, In
assessing whether a housshold or
population experienced economic harm
as a result of the pandemic, a recipient
may presume that a household or
population that experienced
unemyployment or increased food or
housing insecurity or is low- or
moderate-income experienced negative

economic impacts resulting from the
pandemic. For exampls, a cash transfer
program may focus on unemployed
workers or low- and moderate-income
families, which have faced
disproportionate economic harms due to
the pandemic. Cash transfers must be
reasanably proportional to the negative
sconomic impact they are intended to
address. Cash transfers grossly in excess
of the amount needed to address the
negative economic impact identified by
the recipient would not be considered to
be a response to the COVID-19 public
health emergency or its negative
impacts. In particular, when considering
the appropriate size of permissible cash
transfers made in response to the
COVID-19 public health emergency,
State, local and Tribal governments may
consider and take guidance from the per
person amounts previously provided by
the Federal Government in response to
the GOVID-19 crisis. Cash transfers that
are grossly in excess of such amounts
would be outside the scops of sligible
uses under sections 602(c}{1){A} and
603(c)(1){A) and could be subject to
recoupment. In addition, a recipient
could provide survivor's benefits o
surviving family members of COVID-19
victims, or cash assistance to widows,
widowers, and dependents of eligible
COVID-19 victims.

» Expenses fo Improve Efficacy of
Economic Relief Programs. State, local,
and Tribal governments may use
payments from the Fiscal Recovery
Funds to improve efficacy of programs
addressing negative economic impacts,
ingluding through use of data analysis,
targeted consumer outreach,
improvements to data or technology
infragtructure, and impact evaluations.

s Smuoll Businesses and Non-profifs,
As discussed above, small businesses
and non-profits faced significant
challenges in covering payroll,
mortgages ar rent, and other operating
costs as a result of the public health
emergency and measures taken to
contain the spread of the virus. State,
local, and Tribal governments may
provide assistance to small businesses
to adopt safer operating procedures,
weather periods of closure, or mitigate
financial hardship resulting from the
COVID-19 public health emergency,
including:

O Loans or grants to mitigate financial
hardship such as declines in revenues
or impacts of periods of business
closure, for example by supporting
payroll and benefits costs, costs to retain
employees, mortgags, rent, or utilities
costs, and other operating costs;

© Loans, grants, or in-kind assistance
to implement COVID-19 prevention or
mitigation tactics, such as physical




Federal Register/Vol,

86, No. 93/Monday, May 17, 2021 /Rules and Regulations

26795

plant changes to enable social
distancing, enhanced cleaning efforts,
barriers or partitions, or COVID-19
vaccination, testing, or contact tracing
programs; and

o Technical assistance, counseling, or
other services to assist with business
planning needs,

As discussed above, these services
should respond to the negative
economie impacts of COVID~19,
Recipients may consider additional
criteria to target assistance to businesses
in need, including small businesses.
Such criteria may include businesses
facing financial insecurity, substantial
declines in gross receipts {e.g.,
comparable to measures used to assess
eligibility for the Paycheck Protection
Program), or other economic harm due
to the pandemic, as well as businesses
with less capacity to weather financial
hardship, such as the smallest
businesses, those with less access to
credit, or those serving disadvantaged
communities, Recipients should
conaider local economic conditions and
business data when establishing such
criteria,87

« Rehiring State, Local, and Tribal
Government Staff. State, local, and
Tribal gevernments continue to see
pandemic impacts in overall staffing
levels: State, iocal, and Tribal
government employment remains more
than 1 million jobs lower in April 2021
than prior to the pandemic,®¥
Employment losses decrease a state or
local gavernment’s ability to effectively
administer services. Thus, the interim
final rule includes as an eligible use
payroll, covered benefits, and other
costs associated with rehiring public
sector staff, up to the pre-pandemic
staffing lavel of the government,

» Aid to Impacted Industries.
Sections 602(c)(1}{A) and 603(c)(1)(A)
recognize that certain industries, such
as tourism, travel, and hospitality, were
disproportionately and negatively
impacted by the COVID-19 public
health emergency. Aid provided to
tourism, travel, and hospitality
industries should respond to the
negative economic impacts of the

u7 $ea Federal Reserve Bank of Cleveland, An
Uphill Batile; GOVID-19's Cutsized Toll on
Minarity-Owned Floms (Oct, 8, 2020), hips://
www.clovelandfed.orginewsroom-nnd-evenis/
publications/communily-development-bricfs/di-
20201008-misera-report.aspx {discussing the
impact of COVID-19 on minorlty ewned
businesses).

#813,8, Bursau of Labor Statistics, All Employees,
State Government [CES8092005001] and All
Employees, Local Government [CESa083800001],
retrisved from FRED, Federal Resorve Bank of St
Louis, hitps://fred.stlouisfed.arg/series/
CESg092000001 and hitps://fred stlouisfod orgl
series/CES9093000001 (last visited May 8, 2021).

pandemic on those and similarly
impacted industries. For sxample, aid
may include assistance to implement
COVID-~19 mitigation and infection
pravention measures {o snable safe
rasumption of tourism, travel, and
hospitality services, for example,
improvements to ventitation, physical
barriers or partitions, signage to
facilitate social distancing, provision of
masks or personal protective equipment,
or consultation with infection
prevention professionals to develop safe
reopening plans.

Aid may be considered responsive to
the negative economic impacts of the
pandemic if it supparts businesses,
attractions, business districts, and Tribal
development districts operating prior to
the pandemic and aifected by required
closures and other sfforts to contain the
pandemic. For example, a recipient may
provide aid to support safe reopening of
businesses in the tourism, travel, and
hospitality industries and to business
districts that were closed during the
COVID~-19 public health emergency, as
well as aid for a planned expansion or
upgrade of tourism, travel, and
hospitality facilities delayed due to the
pandemic,

When considering providing aid to
industries other than tourism, travel,
and hospitality, recipients should
consider the extent of the economic
impact as compared to tourism, travel,
and hospitality, the industries
enumerated in the statufe. For example,
on net, the leisure and hospitality
industry has experienced an
approximately 24 percent decline in
revenue and approximately 17 percent
decline in employment nationwide due
to the COVID-19 public health
emergency."® Recipients should also
consider whether impacts were due to
the COVID—18 pandemic, as opposed to
Ionger-term economic or industrial
trends unrelated to the pandemic,

To facilitate transparency and
accountability, the interim final rule
requires that State, lecal, and Tribal
governments publicly report assistance
provided to private-sector businesses
under this sligible use, including

8 From February 2020 to April 2021,
omployment in “Leisure and hospitalily” has fallen
by approximatoly 17 perceal, See 1.5, Buveau of
Labor Slatistics, All Employees, Leisure and
Hospitality, retrievad from FRED, Federal Resorve
Bank of 8, Louis, kttps://fred stlouisfed.org/series/
USLAH (last visited May 8, 2021), From 201904 to
202004, gross output (e.g revenue} in arts,
ontertainmont, recreation, accommodation, and
foad services has fallen by approximately 24
percent, Ses Bureau of Economic Analysis, News
Release: Grass Domaeslic Product {Third Estimate),
Corporate Profits, rnd GDP by Indusiry, Fourth
Quarter and Year 2020 (Mar, 25, 2021), Table 17,
Etipsi/fuwwv.bea gov/sites/defauliffiles/2021-03/
adpdq20_3rd.pdf.

tourism, travel, hospitality, and other
impacted industries, and its connection
to negative economic impacts of the
pandemic. Racipients also should
maintain records to support their
assessment of how businesses or
business districts receiving assistance
wore affected by the negative economic
impacts of the pandemic and how the
aid provided responds to these impacts.

As discussed above, sconomic
disparities that existed prior to the
COVID--19 public health smergency
amplified the impact of the pandemic
among low-income and minority
groups. Thase families were more likely
to face housing, food, and financial
insecurity; are over-representsd among
low-wage workers; and many have seen
their livelihoods deteriorate further
during the pandeniic and economic
contraction, In recognition of the
disproportionate negative economic
impacts on certain communities and
populations, the interim final rule
identifies services and programs that
will be presumed to be responding to
the negative sconomic impacts of the
COVID-19 public health emergency
when provided in these communities,

Specifically, Treasury will presume
that certain types of services, outlined
below, are aligible uses when provided
in a QCT, to families and individuals
living in QCTs, or when these services
are providsd by Tribal governments,?°
Recipients may also provide these
services to other populations,
households, or geographic areas
dispropartionately impacted by the
pandemic. In identifying these
disproportionately impacted
communities, recipients should be able
to support their determination that the
pandemic resulted in disproportionate
public health or economic outcomes to
the specific pepulations, households, or
geographic areas to be served. The
interim final rule identifies a non-
exclusive list of uses that address the
disproportionate negative economic
effects of the COVID—19 public heaith
emergency, including:

O Building Stronger Communities
through Investments in Housing and
Neighborhoods. The sconomic impacts
of COVID-18 have likely baen most
acite in lower-income neighborhoods,
including concentrated areas of high
unemployment, limited economic
opportunity, and housing insecurity

00 HUD, supra note 48,

91 Stuart M. Butler & Jonathan Grabinsky,
Tackling the legacy of persistent urban inequality
and concentratad poverty, Breokings Institution
{Nov. 18, 2020), hitps://www.brookings.edu/blog/
ap-front/2020/11/16/lackling-the-lagacy-of-

Continued
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Services in this category alleviate the
immediate sconomic impacts of the
COVID-18 pandemic on housing
insecurity, while addressing conditions
that contributed to poor public health
and economic outcomes during the
pandemic, namely concentrated areas
with limited economic opporfunity and
inadegquate or poor-quality housing.92
Eligible services include:

s Services to address homelessness
such as supportive housing, and fo
improve access to stable, affordable
housing among unhoused individuals;

a Affordable housing development to
increase supply of affordable and high-
quality living units; and

s Housing vouchers, residential
counseling, or housing navigation
assistance to facilitate household moves
to neighborhoods with high levels of
sconoraic opportunity and mobility for
low-incomae residents, to help residents
increase their sconomic opportunity
and reduce concentrated areas of low
sconomic opportunity.®?

O Addressing Educational Disparities,
As outiined above, school closures and
the fransition to remote education raised
particular challenges for lower-income
students, potentially exacerbating
educational disparitios, while increases
in economic hardship among families
could have long-lasting impacts on
children’s educational and economic
prospects. Services under this prong
would enhance educational supports to
help mitigate impacts of the pandemic.
Eligible services include:

» New, expanded, or enhanced early
learning services, including pre-
kindergarten, Head Start, or
partnerships between pre-kindergarten
programs and local education
authorities, or administration of those
services;

» Providing assistance to high-poverty
school districts to advance equitable
funding across districts and
geographies;

= Evidence-based educational
services and practices to address the
academic needs of students, including
tutoring, summer, afterschool, and other

persistont-utben-inequalify-and-concentrated-
povertyl.

021,85, Department of Health and Human Services
(FIHS), Offica of Bisease Prevention and Health
Promotion, Quality of Housing, hitps://
wiw.healthypeopie.gov/2020/opics-cbjectives/
topic/sacial-daterminants-health/interventions-
resources/quality-of-housing#11 {last visited Apr,
26, 2021),

9% The Opportunity Atlas, hiips://
www.opportunilyatlos.org/ (last visited Apr. 26,
2021); Raj Chetty & Nathaniel Hendren, The
Impacts of Neighborhoods on Intergeaerational
Maobility I: Childhoed Expasure Effects, Quarterly J.
of Econ, 133(3):1107-162 (2018), available al
https:/fopportunityinsights.org/papar/
neighborhoodsif,

extended learning and enrichment
programs; and

» Evidence-based practices to address
the social, emotional, and mental health
needs of students;

O Promoting Healthy Childhood
Environments. Children’s economic and
family circumstances have a long-term
impact on their future economic
outcomas.¥ Increases in economic
hardship, material insecurity, and
parental siress and behavioral health
challenges all raise the risk of long-term
harms to today’s children due to the
pandemic, Eligible servicss to address
this challenge include:

» New or oxpanded high-quality
childcare to provide safe and supportive
care for children;

= Home visiting programs to provide
structured visits from health, parent
educators, and social service
professionals to pregnant women or
families with young children to offer
education and assistance navigating
resources for economic support, health
needs, or child development; and

= Enhanced services for child welfare-
involved families and foster youth o
provide support and training on child
development, positive pareniing, coping
skills, or recovery for mental health and
substance use challenges.

State, local, and Tribal governments
are encouraged fo use payments from
the Fiscal Recovery Funds to respond to
the direct and immediate needs of the
pandemic and its negative economic
impacts and, in particular, the needs of
households and businesses that were
disproportionately and negatively
impacted by the public health
emergency, As highlighted above, low-
income communitiss and workers and
people of color have faced more severe
health and sconomic outcomes during
the pandemic, with pre-existing social
vulnerahilities like low-wage or
insecure smployment, concentrated
neighborhoods with less economic
opportunity, and pre-existing health
disparities likely contributing to the
magnified impact of the pandemic, The
Fiacal Recovery Funds provide
resources to not only respond to the
immediate harms of the pandemic but
also to mitigate its longer-term impact in
compounding the systemic public
health and econemic challenges of
disproportionately impacted
populations, Treasury encourages
recipients to consider funding uses that
foster a strong, inclusive, and equitable
recovery, especially uses with long-term
banefits for health and economic
outcomes,

94 Seg supra noles 52 and 84,

Uses Qutside the Scope of this
Category. Certain uses wouid not be
within the scope of this eligible use
category, although may be eligible under
other eligible use categories. A general
infrastructurs project, for example,
typicatly would not be inciuded unless
the project responded to & specific
pandemic public health need (e.g.,
investments in facilities for the delivery
of vaccines} or a specific negative
economic impact like those described
above (e.g., affordable housing in a
QQCT). The ARPA explicitly includes
infrastructure if it is “necessary’” and in
water, sewsr, or broadband, See Section
I1.D of this SUPPLEMENTARY INFORMATION,
State, local, and Tribal governments also
may use the Fiscal Recovery Funds
under sections 602(c)(1}C) or
603(c){1)(C) to provide “governnient
services” broadly to the extent of their
reduction in revenue. See Section IL.C of
this SUPPLEMENTARY INFORMATION.

This category of eligible uses also
would net include contributions to
rainy day funds, financial reserves, or
similar funds. Resowrces made avatlable

~ under this eligible use category are

intended to help mest pandemic
rasponse needs and provide relief for
households and businesses facing near-
and long-term negative economic
impacts. Contributions to rainy day
funds and similar financial reserves
would not address these needs or
respond to the COVID—19 public health
emergency but would rather constitute
savings far future spending needs,
Similarly, this eligible use category
would not include payment of interest
or principal on outstanding debt
instruments, including, for example,
short-term revenue or tax anticipation
notes, or other debt service costs, As
discussed below, payments from the
Fiscal Recovery Funds are intended to
be used prospectively and the interim
final rule precludes use of thess funds
to cover the costs of debt incurrad prior
to March 3, 2021. Fees or issuance costs
associated with the issuance of new
debt would also not be covered using
payments from the Fiscal Recovery
Funds because such costs would not
themselves have been incurred to
address the needs of pandemic response
or its negative economic impacts. The
purpose of the I'iscal Recovery Funds is
to provide fiscal relief that will permit
State, local, and Tribal governments to
continue to respond te the COVID-19
public health emergency.

For the same reasons, this category of
eligible uses would not include
satisfaction of any obligation arising
under or pursuant to a settlement
agreement, judgment, consent decree, or
judicially confirmed debt restructuring
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plan in a judicial, administrative, or
regulatory proceeding, except lo the
extent the judgment or settlement
requires the provision of services that
would respond to the COVID-19 public
health emergency. That is, satisfaction
of a settlement or judgment would not
itself respond to COVID-19 with respect
to the public health emergency or its
negative economic impsacts, unless the
settloment requires the provision of
services or aid that did directly respond
to thess needs, as described ahove,

In addition, as described in Section
V.11 of this SUPPLEMENTARY
INFORMATION, Treasury will establish
reporting and record keeping
requirements for uses within this
category, including enhanced reporting
requirements for certain types of uses.

Question 1: Are there other typeas of
services or costs that Treasury should
consider as aligible uses to respond to
the public health impacts of COVID-197
Describe how these respond to the
COVID-19 public health emergency.

Question 2; The interim final rule
permits coverage of payroll and benefils
costs of public health and safety staff
primarily dedicated to COVII-19
response, as well as rehiring of public
sector staff up to pre-pandemic levels.
For how long should these measures
remain in place? What other measures
or presumptions might Treasury
consider lo assess the extent to which
public sector staff are engaged in
COVID-19 response, and therefore
reimbursable, in an easily-administrable
manner?

QQuestion 3: The interim final rule
permits rehiring of public sector staff up
to the government’s pre-pandemic
staffing level, which is measured based
on employment as of January 27, 2020,
Does this approach adequately measure
the pre-pandemic staffing level in a
manner that is both cecurate and easily
administrable? Why or why not?

Question 4: The interim final rule
permits deposits to Unemployment
Insurance Trust Funds, or using funds
to pay back advances, up to the pre-
pandemic balance. What, if any,
conditions should be considered to
ensure that funds repair economic
impacts of the pandemic and strengthen
unemployment insurance systems?

Question 5: Ars there other types of
services or costs that Treasury should
consider as eligible uses to respond to
the negutive economic impacts of
COVID-197 Desoribe how these respond
to the COVID-19 public health
emergency.

Question 6: What other measures,
presumptions, or considerations could
be nsed to assess “impacted industries”

affecied by the COVID-19 public health
emergency?

Question 7: What are the advantages
and disadvantages of using Qualified
Census Tracts and services provided by
Tribal governments to delineafe where a
broader range of eligible uses are
presumed to be responsive to the public
health and economic impacts of
COVID-197 What other measurss might
Treasury consider? Are there other
populations or geographic areas that
were disproportionately impacted by the
pandemic that should be explicitly
included?

Question 8: Are there other services or
costs that Treasury should consider as
eligible uses to respond o the
disproportionate impacts of COVID-18
on low-income populations and
communities? Describe how these
respond fo the COVID-19 public health
emergency or its negative aconomic
impacts, including its exacerbation of
pre-existing challenges in these areas.

Question 9: The inlerim final rule
includes eligible uses to support
affordable housing and stronger
neighborhoods in disproportionately-
impacted communifies, Discuss the
advantages and disadvantages of
explicitly including other uses to
support offordable housing and stronger
neighborhoods, including rehabilitation
of blighted properties or demolition of
abandoned or vacant properties, In
what ways does, or doss nof, this
potential use address public health or
economic impacts of the pandemic?
Whai considerations, if any, could
support use of Fiscal Recovery Funds in
ways that do not result in resident
displacement or loss of affordable
housing uniis?

B. Premium Pay

Fiscal Recovery Funds payments may
be used by recipients to provide
premium pay to eligible workers
performing essential work during the
GOVID-19 public health emergency or
to provide grants to third-party
employers with eligible workers
performing essential work.?5 These are
workers who have been and continue to
be relied on to maintain continuity of
operations of essential critical
infrastructure sectors, including those
who are critical to protecting the health
and wellbeing of their communities.

Since the start of the COVID-19
public health emergency in January
2020, essential workers have put their
physical wellbeing at risk to meet the
daily needs of their communities and to
provide care for others. In the course of
this work, many essential workers have

05 Sections 602(c){1)(B), 603(c)(1)(B) of the Act,

contracted or died of COVID-19.9¢
Several examples reflect the severity of
the heaith impacts for essential workers,
Meat processing plants became
“hotspots” for transmission, with 700
new cases reported at a single plant on

a single day in May 2020.97 In New York
City, 120 employees of the Metropolitan
Transit Authority were estimated to
have died due to COVID-19 by mid-May
2020, with nearly 4,000 testing positive
for ths virus.?® Furthermore, many
essential workers are people of color or
low-wage workers.®® These workers, in
particuiar, have borne a
dispreportionate share of the health and
economic impacts of the pandemic,
Such workers include:

» Staff at nursing homes, hospitals,
and home care settings;

+ Workers at farms, food production
facilities, grocery stores, and
restaurants;

e Janitors and sanitation workers;

« Truck drivers, transit staff, and
warehouse workers;

+ Public health and safety staff;

o Childcare workers, educators, and
other school staff; and

¢ Social service and human services
staff,

During the public health emergency,
smployers’ policies on COVID-18-
related hazard pay have varied widely,
with many essential workers not yet
compensated for the heightened risks
they have faced and continuae to face.19¢

% See, a.g., Centors for Disease Contrel and
Praveation, COVID Data Tracker: Cases & Death
among Healthcare Parsennel, hitpsy//covid.cde.gov/
covid-daia-iracker/#health-core-personnel {last
visited May 4, 2021); Centars for Disease Contro}
and Prevention, COVID Data Tracker: Confirmed
COVID-19 Casos and Deaths among Staff and Rate
per 1,000 Resident-Weeks in Nursing Homes, by
Week—United States, hitps://covid.cde.govicovid-
data-trackerfinursing-home-staff {last visited May
4, 2021}

97 Saa, 6.2, The Lancet, The plight of essential
workars during the COVID-19 pandemic, Vol, 395,
Issue 10237:1587 (May 23, 2020), availoble ot
httpsitfwww.ihelancel.com/journalsflancet/article/
PIS0140-6736%2820% 2831200-8/fulltoxt.

08 I,

8% Joanna Galtens at al,, Covid-18 and essenlial
workers: A narrattve review of kealth outcomes and
moral injury, Int’l . of Envtl. Research and Pub,
Health 18{4):1446 (Feb, 4, 2021), aveilable af
https://pubmed.nebi.nim.nih.gov/33567075/; Tiana
N. Rogors et nl., Raciai Disparitles in COVID-19
Mortality Among Essential Workers in the United
States, World Med. & Healih policy 12§3):311-27
{Aug, 5, 2020), available ot https://
onlinelibrary.wiley.com/dei/full/16.1002/winh3 358
(finding that vulnerability to coronavirus exposure
was increased among non-Hispanic blacks, whe
disproportionataly accupied the top nine essential
occupations).

100 Beonomic Policy Instituta, Only 30% of those
working culslde their home are recelving hazard
pay (June 16, 20203, https:/fww.epl.org/pressionly-
30-of-those-working-outside-their-home-are-
receiving-hazard-pay-black-und-hispanic-workers-
are-most-concerned-gbout-bringing-the-
coronavirus-home/.
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Many of these workers sarn lower wages
on average and live in
socioeconomically vulnerable
communities as compared to tha general
population, 101 A recent study found that
25 percent of essential workers were
estimated to have low household
income, with 13 percent in high-risk
houssholds.192 The low pay of many
sssential workers makes them less able
io cope with the financial consequences
of the pandemic or their work-related
health risks, including working hours
lost due o sickness ar disruptions te
childcave and other daily routines, or
the likelihood of COVID-19 spread in
their households or communities, Thus,
the threats and costs involved with
maintaining the ongoing opseration of
vital facilities and services have been,
and continue to be, borne by those that
are often the most vulnerable to the
pandemic. The added hoalth risk to
essential workers is one prominent way
in which the pandemic has amplified
pre-existing sociceconomic inequities.

The Fiscal Recovery Funds will help
respond to the needs of essential
workers by allowing recipients to
remnerale essential workers for the
elevated health risks they have faced
and continue to face during the public
health emergency, To ensure that
premium pay is targeted to workers that
faced or face heightened risks due to the
character of their work, the interim final
rule defines essential work as work
involving regular in-person interactions
or regular physical handling of items
that were also handled by others. A
worker would not be engaged in
essential work and, accordingly may not
receive premium pay, for telework
performed from a residence.

Sections 602(g)(2) and 603(g)(2)
define eligible worker to mean “those
workers needed to maintain continuity
of operations of essential critical
infrastructure sectors and additional
sectors as each Governor of a State or
territory, or each Tribal government,
may designate as oritical to protect the
health and well-being of the residents of
their State, territory, or Tribal
government.” 93 The rule incorporates
this definition and provides a list of
industries recognized as essential
critical infrastructurs sectors.10¢ These
sectors include healthcare, public health
and safety, childcare, education,
sanitation, transportation, and food
production and services, among others

191 MeCormack, supra note 37,

102 fd.

103 Sections 602(gH2), 603(g)(2) of the Act.

104 The list of critical infrastructure seclors
provided in the interim final ruls i hased on the
list of essential workers under The Horoes Act, HL.R,
6800, 1161h Cong, (2026},

as noted above. As provided under
sections 602(g)(2) and 603{g)(2), the
chief executive of each recipient has
discretion io add additional sectors to
this list, so long as additional sectors are
deemed critical to protect the health and
well-being of residents.

In providing premium pay to essential
workers or grants to eligible employers,
a recipient must consider whether the
pay or grant would “respond to” to the
worker or workers performing sssential
work, Premium pay or granis provided
undar this section respond to workers
performing essential work if it addresses
the heightened risk to workers who
must be physically present at a jobsile
and, for many of whom, the costs
associated with illness were hardest to
bear financially. Many of the workers
performing critical essential services are
low- or moderats-income workers, such
as those described above, The ARPA
recognizes this by defining premium
pay to mean an amount up to $13 per
hour in addition to wages or
remuneration the worker otherwise
receives and in an aggregats amount not
to exceed $25,000 per eligible worker.
To ensure tha provision is implemented
in a manner that compensates these
workers, the interim final rule provides
that any premium pay or grants
provided using the Fiscal Recovery
Funds should prioritize compensation
of those lower incomae eligible workers
that perform essential work,

As such, providing premium pay to
eligible workers respands to such
workers by helping address the
disparity between the aritical services
and risks taken by essential workers and
the relatively low compensation they
tend to receive in exchangs, If premium
pay would increase a worker’s total pay
above 150 percent of their residing
state’s averaga annual wage for all
occupations, as defined by the Bureau of
Labor Statistics’ Occupational
Employment and Wage Statistics, or
their residing county’s average annual
wage, as defined by the Bureau of Labor
Statistics' Oceupational Employment
and Wage Statistics, whichever is
higher, on an annual basis, the State,
local, or Tribal government must
provide Treasury and make publicly
available, whether for themselves or on
behalf of a grantee, a written
justification of how the premium pay or
grant is responsive to workers
performing essential worker during the
public health emergency,103

195 County median annual wage is taken fo ba that
of the metropolitan or nonmetropolitan area that
includes the county. Sea U.8, Bureau of Labor
Statistics, State Oceupational Employmeat and
Wage Estimates, hilps://www.bls.gov/oes/current!
oossrest.him (last visited May 1, 2021); U.S. Bureau

The threshold of 150 percent for
requiring additional written justification
is based on an analysis of the
distribution of labor income for a
sample of 20 occupations that generally
correspond to the essential workers as
defined in the interim final rule,208 For
these occupations, labor income for the
vast majority of workers was under 150
percent of average annual labor income
across all occupations. Treasury
anticipates that the threshold of 150
percent of the annual average wage will
be greater than the annual average wage
of the vast majority of eligible workers
performing essential work. These
enhanced reporting requirements help
to ensure grants are directed to essential
workers in critical infrastructure sectors
and responsive to the impacts of the
pandemic observed among essential
workers, namely the mis-alignment
betwsen health risks and compensation.
Enhanced reporting also provides
transparency to the public. Finally,
using a localized measure reflects
differences in wages and cost of living
across the country, making this standard
administrable and refiective of essential
worker incomes across a diverse range
of geographic areas.

Furthermore, because premium pay is
intended to compensate assantial
workers for heightened risk due fo
COVID-19, it must be entirely additive
to a worker’s regular rate of wages and
other remuneration and may not he used
to reduce or substitute for a worker’s
normal earnings. The definition of
premium pay also clarifies that
premium pay may be provided
retrospectively for work performed at
any time since the start of the COVID-
19 public health emergency, where
those workers have yet to be
compensated adequately for work
previously performed.107 Treasury
encourages recipients to prioritize
providing retrospective premium pay
where possible, recognizing that many
assential workers have not yet received
additional compensation for work
conducted over the course of many

of Labor Statistics, May 2020 Metrapolitan and
Nonmetropolitan Area Estimatas listed by county or
town, https:/fwww.bls.gov/ses/current/eounty._
links.htm {last visited May 1, 2021).

106 Treasury porformed this analysis with data
from the U.5, Census Bureaw's 2018 Annual Social
and Econcmic Supplement, In delermining which
occupations to Include in this enalysis, Treasury
axcluded management and supervisory positions, as
such posttions may net necossarily involve regular
in-person interactions or physical handling of items
to the same extent as non-managerlal pasitions,

o7 However, such compensation must be "in
addition to" remuneration or wages already
recelved, Thal iz, employers may not reduce such
workers’ current pay and use Fiscal Recovery Funds
to compensate thamselves for premium pay
previously provided to the worker,
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months. Essential workers who have
already earned premium pay for
essantial work performed during the
COVID-19 public health emergency
remain eligible for additional payments,
and an essential worker may receive
both retrospective premium pay for
prior work as well as prospective
premium pay for current or ongoing
work,

To ensure any grants respond to the
needs of essential workers and are made
in a fair and transparent manner, the
rule imposes some additional reporting
requirements for grants to third-party
smployers, including the public
disclosure of grants provided. See
Section VIII of this SUPPLEMENTARY
INFORMATION, discussing reporting
requirements. In responding to the
needs of essential workers, a grant {o an
employer may provide premium pay to
eligible workers performing essential
work, as these terms are defined in the
interim final rule and discussed above.
A grant provided to an employer may
also be for essential work performed by
eligible workers pursuant te a contract,
For example, if a municipality contracts
with & third party to perform sanitation
work, the third-party contractor could
be eligible to receive a grant ta provide
premium pay for these eligibls workers,

Question i0: Are there additional
sectors beyond those listed in the
interim final rule that should be
considered essential critical
infrastructure sectors?

Question 11: What, if any, additional
criteria should Treasury consider fo
ensure thal premium pay responds to
essential workers?

Question 12: What consideration, if
any, should be given fo the criteria on
salary threshold, including measure and
level, for requiring written justification?

C. Revenue Loss

Recipients may use payments from
the Fiscal Recovery Funds for the
provision of government services to the
extent of the reduction in revenus
experienced due to the COVID-19
public health smergency,19% Pursuant to
sections 602(c)(1)(C) and 603(c}{1)(C) of
the Act, a recipient’s reduction in
revenue is measured relative to the
revenue collected in the most recent full
fiscal year prior to the emergency,

Many State, local, and Tribal
governments are experiencing
significant budget shortfalls, which can
have a devastating impact on
communities, State government tax
revenue from major sources were down
4.3 percent in the six months ended
September 2020, relative to the same

we ARPA, supra naole 16,

period 2019,10° At the local level, nearly
90 percent of cities have reported heing
less able to meet the fiscal needs of their
communities and, on average, cities
expect a double-digit decline in general
fund revenues in their fiscal year
2021110 Similarly, surveys of Tribal
governments and Tribal enterprises
found majorities of respondents
raporting substantial cost inereases and
revenue decreases, with Tribal
governments reporting reductions in
healthcare, housing, social services, and
econcmic development activities as a
result of reduced revenues.!1? These
budget shortfalls are particularly
problematic in the current environment,
as State, local, and Tribal governments
work to mitigate and contain the
COVID-19 pandemic and help citizens
weather the economic downturn.

Further, State, local, and Tribal
government budgets affect the broader
economic recovery, During the period
following the 2007—-2009 recession,
State and local government budget
pressures led to fiscal austerity that was
a significant drag on the overall
economic recovery.11? Inflation-
adjusted State and local government
revenue did not return to the previous
peak until 2013,113 while State, local,
and Tribal government employment did
not recover to its prior paak for over a
decade, until August 2019—just a few
months before the COVID-18 public
health emergency began, 14

1e2 Major sources include personal incoms lax,
corporate income lax, sales tax, and property tax.
See Lucy Dadayan., Statos Repoerted Revenus
Growth in July-September Quarter, Reflacting
Revenua Shifts from tho Prior Quarler, State Tax
and Econ. Rev. {Q, 3, 2020, available al htips://
www,urban.org/sites/default/files/publication/
103838/stale-tax-and-economic-roview-2020-93_
0.pdf.

110 National League of Cities, City Fiscal
Condilions (2020}, availeblo at hitps:/fwww.nle.org/
wp-confent/uploads/2020/08/City_Fiscal .
Conditions_2020_FINAL.pdf.

111 8urveys conducted by the Center for Indian
Country Davelopment at the Fedaral Reserve Bank
of Minneapolis in March, April, and Soptember
2020, See Morano & Sobrepsna, supra nots 73.

112 Sgp, e.g., Filzpatrick, Haughwout & Selren,
Fiscal Drag from the State and Local Sector?,
Liberty Street Economics Blog, Fedsral Reserve
Bank of Naw York (June 27, 2012), hiftps://
wwvw. libertystreeteconomics.newyorkfed.orgf2012/
06/fiscal-drag-from-the-state-and-local-sector.liml;
Jirl Jonas, Grent Recassion and Fiscal Squeeze at
U.S. Subnational Government Lavel, IMF Working
Paper 12/184, {July 2002}, aveilable at hitps://
wirw.imf.org/external/pubs/ftiwp/2012/
wp12184,pdf; Gordon, szpra nots &,

133 Stato and local government generel revenue
from own sources, adjusted for inflation using the
GDP price index. U.8, Consus Bureau, Annual
Survay of §tate Government Financos and LS.
Bureau of Economic Analysis, National Income and
Product Accounts,

114 11,8, Bureau of Labor Statistics, All Employees,
Stato Government {CES00$2600001] and All
Employces, Local Government [CES9083000001},

Sections 602(c){1)(C) and 603(c)(1){C)
of the Act allow recipients facing budgst
shortfalls to use payments from the
Fiscal Recovery Funds to avoid cuts to
government services and, thus, enable
State, local, and Tribal governments to
continue to provide valuable services
and ensure that fiscal ausierity measures
do not hamper the broader economic
recovery. The interim final rule
implements these provisions hy
establishing a definition of “general
revenue” for purposes of caleulating a
loss in revenue and by providing a
methodology for calculating revenue
lost due to the COVID-18 public health
emargencpr.

General Revenue. The interim final
rule adopts a definition of “general
revenue’ based largely on the
components reported under “General
Revenue from Own Sources” in the
Census Bureau's Annual Survey of State
and Local Government Finances, and for
purposes of this interim final ruls, kelps
to ensure that the components of general
revenue would be calculated in a
consistent manner,115 By relying on a
methodology that is both familiar and
comprehensive, this appreach
minimizes burden to recipients and
provides consistency in the
measurement of general revenue across
a diverse set of recipients.

The interim final rule defines the term
“general revenue” to include revenues
collected by a recipient and generated
from its underlying econemy and would
capture a range of different types of tax
revenues, as well as other types of
revenue that are available to support
government services, 10 In calculating
revenue, recipients should sum across
all revenue streams covered as general
revenue, This approach minimizes tha
administrative burden for recipients,
provides for graater consistency across
recipients, and presents a more accurate
reprosentation of the averall impact of

retrieved from FRED, Federal Reserve Bank of St.
Louis, hitps://fred.stlouisfed.org/series/
CES8092000001 and hifps://frad.stlouisfed.org/
series/CES9093000001 (last visited Apr, 27, 2021).

116{],8, Consus Bureau, Annual Sucvey of State
and Local Government Finances, htipsi//
WWIW.CEONSUS.OV/ Programs-surveys/gov-
finances.htmI (last visited Apr. 30, 2021).

10 The Interim final rule would define tax
revenus in a manner consistent with the Census
Bureau's definition of tax revenue, with certaln
changes {i,8., inclusion of revenua from liguer
stores and certain intergovernmental {ransfers),
Current charges are defined as “charges imposed for
providing current sezvices or for {he sale of
products in connection with general government
activitias.” It Includes revenues such as public
sducation institution, public hospital, and toll
revonuss, Miscellancous general ravenue comprises
of all other general revenus of governments from
their own sourees {f.0., other than liquor store,
utility, and insuranca teust ravenue), including
renis, royalties, lottery proceeds, and fines,
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the COVID-19 public health emergency
on a recipient’s revenue, rather than
relying on financial reporting prepared
by each recipient, which vaiy in
methodology used and which generally
aggregates revenue by purpose rather
than by source.117

Consistent with the Census Bureau's
definition of “general revenue from own
sources,” the definition of general
revenus in the interim final rule would
exclude refunds and other correcting
transactions, proceeds from issuance of
debt or the sale of investments, and
agency or privale trust transactions. The
definition of general revenue also would
exclude revenue generated by utilitises
and insurance lrusts. In this way, the
definition of general revenue focuses on
sources that are generated from
aconoriic activity and are available to
fund government services, rather than a
fund or administrative unit established
to account for and control a particular
activity.118 For example, public utilities
typically require financial support from
the State, local, or Tribal government,
rather than providing revenue to such
government, and any revenue that is
generated by public utilities typically is
used to support the public utility’s
gontinued operation, rather than being
used as a source of revenue lo support
government services generatly,

The definition of general revenue
would include ali revenue from Tribal
enterprises, as this revenue is generated
from economic activity and is available
to fund government services. Tribes are
not able to generate revenue through
taxes in the same manner as State and
local governments and, as a resulf,
Tribal enterprises are critical sources of
rovenue for Tribal governments that
enable Tribal governments to provide a
range of services, including elder care,
health clinics, wastewater management,
and forestry,

Finally, the term ‘‘general revenus”
includes intergovernmental transfers
between State and local governments,
but excludes intergovernmental
transfers from the Federal Government,
including Federal transfers made via a
State to a local government pursuant to
the CRF or as part of the Fiscal Recovery
Funds, States and local governments
often: share or collect revenue on behalf
of one another, which results in

117 Fyund-oriented reporting, such as what is usad
under the Governmential Accounting Standards
Board (GASE), focuses on the types of usas and
sciivities funded by the revenus, as opposed to the
econnmic activity from which the revenuo is
sourced, See Governmantal Accounting Standards
Series, Statement No, 54 of the Governmantal
Accounting Standards Board: Fund Balance
Reporting and Governmental Fund Type
Definitions, No. 287~B (Feb. 2000).

118 Supra note 116,

intergovernmental transfers, When
attributing revenue to a unit of
government, the Census Bureau’s
mathodology considers which unit of
government imposes, collects, and
retains the revenue and assigns the
revenue to the unit of government that
meets at least two of those thres
factors, 119 For purposes of measuring
loss in general revenue due to the
COVID-19 public health emergency and
to better allow continued provision of
government services, the retention and
ability to use the revenue is a more
critical factor, Accordingly, and to better
measure the funds available for the
provision of government services, the
deftition of general revenue would
include intergovernmental transfers
from States or local governments other
than funds transferred pursuant to
ARPA, CRF, or another Federal
program, This formulation recognizes
the importance of State transfers for
local government revenue,120
Caleulation of Loss, In general,
recipients will compute the extent of the
reduction in revenue by comparing
actual revenue to a counterfactual trend
representing what could have been
expectad to occur in the absence of the
pandemic, This approach measures
losses in revenue relative to the most
recent fiscal year prior to the COVID-19
public health emergency by using the
most recent pre-pandemic fiscal year as
the starting point for estimates of
revenue growth absent the pandemic. In
other words, the counterfactual trend
starts with the last full fiscal year prior
to the COVID-18 public health
emergency and then assumes growth at
a constant rate in the subsequent years,
Because recipients can estimate the
revenue shortfall at multiple points in
time throughout the covered period as
revenue is collected, this approach
accounts for variation across recipients
in the timing of pandemic impacts,121
Although revenue may decline for

1321],§, Consus Bureau, Government Finance and
Employment Classification Manual {Dec. 2000},
hlips:/iwww2.census.gov/govsiclass/elassfull pdf.

120 For example, in 2018, state transfers to
localities accounted for approximataly 27 percent of
local revenuss. U.S. Censns Bureau, Annual Survey
of State nnd Local Governmeat Finances, Tabla 1
{2018), hitps:/fwww.census.gov/data/datasets/2016/
econ/lecal/public-use-datasats.hitml,

121 For example, following the 200702 recession,
local government property tax collactisns did not
begin te declire until 2011, suggesting that proparty
tax collection declines can lag downturns, See U.S.
Bureau of Econemic Analysis, Personal current
taxes: Stale and local: Property taxes
{§210401A027NBEA], retrisved from Federal
Reserve Economic Data, Federal Reserve Bank of St,
Louis, hitps://frad.stlouisfed.org/graph/fg=r3Yi {last
visited Apr. 22, 2021), Estimating tha reduction in
revenua at polnts throughout the covered period
will allow for this type of lagged effect to be taken
into account during the covered period,

reasens unrelated to the COVID~19
public health emergency, to minimize
the administrative burden on recipients
and taking into consideration the
devastating effects of the COVID-19
public health emergency, any
diminution in actual revenues relative
to the counterfactual pre-pandemic
trand would be presumed to have besn
due to the COVID-19 public health
eMergency,

For purposes of measuring revenue
growth in the counterfactual trend,
recipients may use a growth adjustment
of either 4.1 percent per year or the
recipient's average annual revenue
growth over the three full fiscal years
prior to the COVID-18 public health
amergency, whichever is higher. The
option of 4.1 percent represents the
average annual growth across all State
and local government “General Revenue
from Own Sources” in the most recent
three years of available data,122 This
approach provides recipients with a
standardized growth adjustment when
calculating the counterfactual revenue
trend and thus minimizes
administrative burden, while not
disadvantaging recipients with revenue
growth that excesded the national
average prior to the COVID-19 public
health emergency by permitting these
recipients to use their own revenue
growth rate over the preceding three
years,

Recipients should calculate the extent
of the reduction in revenue as of four
points in time: December 31, 2020,
December 31, 2021; December 31, 2022;
and December 31, 2023. To calculate the
gxtent of the reduction in revenue at
each of these dates, recipients should
follow a four-step process:

» Step 1: Identify revenues collected
in the most recent full fiscal year prior
to the public health emergency (i.e., last
full fiscal year before January 27, 2020),
called the base year revenue,

s Step 2:Estimate counterfuctual
revenue, which is equal to base year
revenne * [{1 + growth adjustment) ~ (n/
12)], whera n is the number of months
elapsed since the end of the base year
to the calculation date, and growth
adfjustment is the greater of 4,1 percent
and the recipient’s average anmual
revenue growth in the three full fiscal

122 Together with revenue from liguor stores from
2015 to 2018, This estimste dees not include any
intergovernmental transfers. A reclpient using the
three-year average to calculato their growth
adjustment must be based on the definition of
general revenus, including treatment of
intergovsrnmontal transfers, 201562018 reprosents
te most recenlt avallable date. Ses U.S, Census
Bureau, State & Local Government Finance
Historical Datasets and Tables {2018), https://
wuw.census. gov/ programs-survoysigov-finances/
data/datasels.himl,
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years prior to the COVID-14 public
health emergency.

¢ Step 3: Identify actual revenue,
which equals revenues collected over
the past twelve months as of the
calculation date.

 Step 4: The extent of the reduction
in revenue is equal to counterfactual

revenue less actual revenue, If actual
revenue exceeds counterfactual revenue,
the extent of the reduction in revenue is
set 1o zero for that calculation dats,

For illustration, constder a
hypothetical recipient with base year
revenue equal to 100, In Step 2, the
hypothetical recipient finds that 4.1

percent is greater than the recipient’s
average annual revenue growth in the
three full fiscal years prior to the public
health emergency. Furthermore, this
recipient’s base year ends June 3¢, In
this illustration, n (months elapsed} and
counterfactual revenue would bs equal
to:

As of: 12/31/2020 12/31/2021 12/31/2022 12/31/2023
1 {Months elapSed) i e 18 30 42 54
Counterfaclial FEVENUS! ... e s e s s 106.2 110.6 115.14 119.8
The overall methodology for
calculating the reduction in revenue is
illustrated in the figure below:
140 —3 Base year revenue
s Extent of reduction in revenue
130 e Actual revenue (last twelve months)
— 4 — Counterfactual revenue
120 ——
—— - -
—_——
110 -
100
80
80
12 )
S & o"q’
B < Y

Upon receiving Fiscal Recovery Fund
payments, recipients may immediately
calculate revenue loss for the period
snding December 31, 2020,

Sections 602(c)(1)(C) and 603{c}(1)}{C}
of the Act provide recipients with broad
latitude to use the Fiscal Recovery
Funds for the provision of government
services, Government services can
include, but are not limited to,
maintenance or pay-go funded
building 128 of infrastructure, including
roads; modernization of cybersecurity,
including hardware, softwars, and
protection of critical infrastructure;
health services; environmental
remediation; school or educational
services; and the provision of police,
fire, and other public safety services.
Howaever, expenses assoctated with
obligations under instruments
gvidencing financial indebtedness for

123 Pay-go infrasiructure funding refars to the
practice of funding capital projocts with cash-on-
hand from taxes, fess, grants, and sther sourses,
rather than with borrowed sums.

borrowed money would not be
considered the provision of government
sarvices, as these financing expenses do
net directly provide services or aid to
citizens. Specifically, government
services would not include interest or
principal on any outstanding debt
ingtrument, including, for example,
short-term revenue or tax anticipation
notes, or fees or issuance costs
associated with the issuance of new
debt. For the same rsasens, government
services would not include satisfaction
of any obligation arising under or
pursuant to a seitlement agreement,
judgment, consent decrses, or judiciaily
confirmed debt restructuring in a
judicial, administrative, or regulatory
proceeding, except if the judgment or
settlament required the provision of
government services, That is,
satisfaction of a settlement or judgment
itself is not a government service, unless
the settlement required the provision of
government services, In addition,
replenishing financial reserves (e.g.,
rainy day or other reserve funds) would

net be considered provision of a
government service, since such
expenses do not directly relate to the
provision of government services.

(uestion 13: Are there sources of
revenue that either should or should not
be included in the interim final rule’s
measurs of “‘general revenue” for
recipients? If so, discuss why these
sources either should or should not be
included,

Question 14: In the interim final rule,
recipients are expected to calculate the
reduction in revenue on an aggregale
basis, Discuss the advantages and
disadvantages of, and any potential
concerns with, this approach, including
circumstances in which it could be
necessary or appropriate fo caleulate
the reduction in revenue by source,

Question 15! Treasury Is considering
whether o take into account other
fuctors, including actions taken by the
recipient as well as the expiration of the
COVID-19 public health emergency, in
determining whether fo presume that
revenue losses are “due to" the COVID-
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18 public health emergency. Discuss the
advanfages and disadvantages of this
presumption, including when, if ever,
during the covered period it would be
appropriats to resvaluate the
presumption that all losses are
attributable to the COVID-13 public
health emergency.

Question 16: Do recipienis anticipate
lagged revenue effects of the public
health emergency? If so, when would
these lagged effecis be expected fo
occur, and what can Treasury to do
support these recipients through its
Implementation of the program?

Question 17: In the interim final rule,
paying interest or principal on
government deb! is not considered
provision of ¢ government service.
Discuss the advantages and
disadvantages of this approach,
including circumsiances in which
paying interest or principal on
government debt could be considered
provision of a governmen| service.

D, Investmenis In Infrastructure

To assist in meeting the critical need
for investments and improvements to
existing infrasteucture in water, sewer,
and broadband, the Fiscal Recovery
Funds provide funds to State, local, and
Tribal governments to make necessary
investments in these sectors. The
interim final rule outlines eligible uses
within each category, allowing for a
broad range of necessary investments in
projects that improve access to clean
drinking water, improve wastewater and
stormwater infrastructure systems, and
provide access to high-quality
hroadband service, Necessary
investments are designed to provids an
adequate minimum level of service and
are unlikely to be made using private
sources of funds, Necessary investments
include projects that are required to
maintain a tevel of service that, at least,
meets applicable health-hased
standards, taking into account resilience
to climate change, or establishes or
improves broadband service to unserved
or underserved populations to reach an
adequate level to permit a heusehold to
work or attend schosl, and that are
unlikely to be met with private sources
of funds.124

It is important that necessary
investments in water, sewar, or
broadband infrastructure be carried out
in ways that produce high-quality
infrastructure, avert disruptive and
costly delays, and promote efficiency,
Treasury encourages recipients to

124 T'ragsury notes that using funds to support or
oppose cellective bargaining would not be ingiuded
as part of “necessary invesiments in water, sewer,
or broadband infrastructure,”

ensure that water, sewer, and broadband
projects use strong labor standards,
including project labor agreements and
community benefits agreements that
offer wages at or ahove the prevailing
rate and include local hire provisions,
not only to promots effective and
officient delivery of high-quality
infrastructure projects but also to
support the economic recovery through
strong employment opportunities for
workers. Using these practices in
construction projects may help to
ensure a reliable supply of skilled labor
that would minimize disruptions, such
as those associated with labor disputes
or workplace injuries,

To provide public transparency on
whether projects ars using practices that
promote on-time and on-hudget
delivery, Treasury will seek information
from recipients on their workforce plans
and practices related to water, sewer,
and broadband projects undertaken with
Fiscal Recovery Funds, Treasury will
provide additional guidance and
instructions on the reporting
requirements at a later date,

1. Water and Sewer Infrastructure

The ARPA provides funds to State,
local, and Tribal povernments to make
necessary investments in water and
sewer infrastructure 126 By permitting
funds to be used for water and sewer
infrastricture nesds, Congress
recognized the eritical role that clean
drinking water and services for the
collection and treatment of wastewater
and stormwater play in protecting
public health, Understanding that State,
tocal, and Tribal governments have a
broad range of water and sewer
infrastructure needs, the interim final
rule provides these governments with
wide latitude to identify investments in
water and sewer infrastructure that are
of the highest priority for their own
communities, which may include
projects on privately-owned
infrastructure. The interim final rule
does this by aligning eligible uses of the
Fiscal Recovery Funds with the wide
range of types or categories of projects
that would be eligible to receive
financial assistance through the
Environmental Protection Agency’s
{EPA) Clean Water State Revolving
Fund {(CWSRF) or Drinking Water Stats
Revolving Fund {DWSRF).126

125 Spctions 602{)(1)(D), 6803(c}{1)(D) of the Acl,

128 Environmental Pretection Agency, Drinking
Wator Stete Revolving fund, hitps://www.epa.gov/
dwsrf (last visited Apr. 30, 2621); Environmental
Prolection Agoney, Clean Water State Revolving
Fund, hifps://www.epa.goviewsrf (last visited Apr,
30, 2021),

Established by the 1987
amendments 127 to the Clean Water Act
(CWA),*28 the CWSRF provides
financial assistance for a wide range of
water infrastructure projects to improve
water gquality and address water
pollution in a way that enables each
State to address and prioritize the needs
of their populations. The types of
projects eligible for CWSRF assistance
include projects to construct, improve,
and repair wastewater treatinent plants,
control non-point sources of pollution,
improve resilience of infrastructure to
severe weather events, create green
infrastructure, and protect waterbodies
from pollution.12? Each of the 51 State
programs established under the CWSRF
have the flexibility to direct funding to
their particular environmental needs,
and each State may also have its own
statutas, rules, and regulations that
guide project eligibility,130

The DWSRF was modeled on the
CWSRF and created as part of the 1996
amendments to the Safe Drinking Water
Act (SDWA),?81 with the principeal
ohjective of helping public water
systems obtain financing for
improvements necessary to protect
pubtic health and comply with drinking
water regulations,??? Like the CWSRF,

127 Water Qualily Acl of 1987, Public Law 100

128 Fecleral Water Pollution Control Act as
amended, codified at 33 U.5.C, 1251 ef seq.,
commen name {Clean Water Act). In 2009, the
American Recovery and Reinvestmsn? Act created
the Green Project Reserve, which increased the
focus on gresn infrastructure, water and energy
efficient, and environmentally innovative projects.
Public Law 1115, The C¥WA was amended by the
Watar Resources Reform and Development Act of
2014 to further expand the CWSRF's eligibilities,
Public Law 113121, The CWSIF's eligibilities were
jurther expanded in 2018 by the America’s Water
Infrastracture Act of 2018, Public Law 115-270.

120 Seg Environmental Protection Agency, The
Drinking Water State Revolving Funds: Financing
America's Drinking Water, BPA-816—R—00-023
{Nov. 2000}, kitps://nepis.epa.geviExe/ZyPDF.cgi/
200024WB.PDFDockey=200024WB.PUT; See also
Environmental Protection Agency, Learn About the
Clean Water State Revoiving Fund, Mips://
wiww.apa.govicwsrfflearn-about-clean-water-state-
revalving fund-cwsrf (last visited Apr. 30, 2021).

15033 U,5.C. 1383(ch See alse Environmental
Prolaction Agency, Overview of Claan Water Slafe
Revolving Fund Eligibilities (May 2016), https://
wiviv.apa.govisites/production/files/2016-07/
documents/overview_of cwsrf_eligibilities_may_
2016 pdf; Claudia Copeland, Clean Water Act: A
Summary of the Law, tlongresstonal Ressarch
Service (Ocl. 18, 2016), hltps:/{fas.orgfsgp/ersimisef
RL30030.pdf; Jonalhan L Bamseur, Wastewaler
Infrastructure: Overview, Funding, and Legislative
Developments, Congressional Resoarch Service
{May 22, 2018}, hitps://fas.org/sgpiers/misc/
R44963.pdf,

¥2347 U.8.C, 300j-12,

112 Environmental Protection Agency, Drinklng
Water State Revolving Fund Eligibility Handbook,
{June 2017), hifps:/Awvww.spo.gov/sites/praduction/
files/2017-06/documents/dwstf_eligibility_
handbook_juna_13_2017_upduoted_508_version.pdf;
Enviranmental Proteclion Agency, Drinking Water
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the DWSRF provides States with the
flexibility to meet the needs of their
populations, 193 The primary use of
DWSRF funds is to assist communities
in making water infrastructure capital
improvements, including the
installation and replacement of failing
treatment and distribution systems, 184
In administering these programs, States
must give priority to projects that ensure
compliance with applicable health and
environmental safety requirements;
address the most serjous risks to human
health; and assist systems most in need
on a per kouseheld basis accarding to
State affordabiiity criteria, 135

By aligning use of Fiscal Recavery
Funds with the categories or types of
eligible projects under the existing EPA
state ravolving fund programs, the
interim final rule provides recipients
with the flexibility to respond to the
needs of their communities while
ensuring that investments in water and
sewer infrastructure made using Fiscal
Recovery Funds are necessary. As
discussed above, the CWSRF and
DWSRF were designed to provide
funding for projects that protect public
health and safety by ensuring
compliance with wastewater and
drinking water health standards, 30 The
need to provide funding through the
state revolving funds suggests that theso
projects are less likely to be addressed
with private sources of funding; for
example, by remediating failing or
inadequats infrastructure, much of
which is publicly owned, and by
addressing non-point sources of
pollution, This approach of aligning
with the EPA state revolving fund
programs also supports expedited
project identification and investment so
that needed relief for the people and
communities most affected by the
pandemic can deployed expeditiously
and have a positive impact on their
health and wellbeing as soon as
possible, Further, the interim final rule
is intended to preserve flextbility for
award recipients to direct funding to
their own particular needs and priorities
and would not preclude recipients from
applying their own additional project
eligibility criteria,

Infrastructure Needs Survey and Assessment: Sixth
Report to Congress (March 2018), https://
wevw,epa.govisifes/production/files/2018-10/
documents/corrected_sixth_drinking water_
infrastructure_needs_survey_and_assessment.pdf,

131 g,

134 e,

13542 U.8.C. 300j-12(b)(3}(A).

120 Environmental Protection Agency, Leara
About the Clean Water State Revolving Fund,
hitps:/fwwwv.epa.goviewsrf/learn-aboui-clean-water-
stalo-revolving-fund-cwstf (last visited Apr, 30,
2021); 42 U,5,C. 300§-12,

In addition, responding to the
immediate needs of the COVID-18
public health emergency may have
diverted both personnel and financial
rasources from other State, local, and
Tribal priorities, including projects to
ensure compliance with applicable
water health and guality standards and
provide safe drinking and usabla
water,1#7 Through sections 602(c)(1)(D)
and 603(c)(1){D), the ARPA provides
resources to address these needs.
Moreover, using Fiscal Recovery Funds
in accordance with the priorities of the
CWA and SWDA to “assist systems
most in need on a per household basis
according to state affordability criteria”
would also have the benefit of providing
vulnerable populations with safe
drinking water that is critical to their
health and, thus, their ability to work
and learn,138

Recipients may use Fiscal Recovery
Funds to invest in a broad range of
projects that improve drinking water
infrastructure, such as building or
upgrading facitities and transmission,
distribution, and storage systems,
including replacement of lead service
lines, Given the lifelong impacts of lead
exposure for children, and the
widespread nature of lead service lines,
Treasury encourages recipients to
consider projects to replace lead service
lines,

Fiscal Recovery Funds may also be
used to support the consolidation or
establishment of drinking water
systerns. With respect to wastewater
infrastructurs, recipients may use Fiscal
Recovery Funds te construct publicly
owned treatment infrastructurs, manage
and treat stormwater or subsurface
drainage water, {acilitate water reuse,
and secure publicly owned treatment
works, among other uses, Finally,
consistent with the CWSRF and
DWSRF, Fiscal Recavery Funds may be
usad for cybersecurity needs to protsct
water or sewer infrastructure, such as
developing effective cybersecurity
practices and measures at drinking
water systems and publicly owned
treatment works.

Many of the types of projects eligible
under sither the CWSRF or DWSRF also

137 Housge Commities on the Budgat, State and
Local Govesnments are in Dire Nead of Federal
Relief (Aug. 19, 2020), hitps://budget.house.gov/
publicationafreport/state-and-losal-governments-
are-diro-need-foderal-relief.

138 Enyironmental Protection Agency, Drinking
Water State Ravelving Fund (Nov. 2018), hitpsi//
wivw.epa.govisites/production/files/2019-11/
dosuments/fact_sheel_-_dwsrf_overview. r final
0.pdf; Environmental Protestion Agency, National
Benelits Analysis for Drinking Water Regulations,
hitps:/fiwvww.apa.gov/sdwa/nalionel-benefits-
anolysis-drinking-water-ragulations (last vistted
Apr, 30, 2020).

support efforts to address ¢limata
change. For example, by taking steps to
manage potentlal sources of pollution
and preventing these sources from
reaching sources of drinking water,
projects eligible under the DWSRF and
the ARPA may reduce energy required
to treat drinking water, Similarly,
projects eligible under the GWSRF
include measures to conserve and reuse
water or reduce the energy consumption
of public water treatment facilities.
Treasury encourages recipients to
consider green infrastructure
investments and projects to improvs
resilience to the effects of climate
change. For example, more frequent and
extreme precipitation events combined
with construction and development
trends have led to increased instances of
stormwater runoff, water pollution, and
flooding. Green infrastructure projects
that support stormwater system
resiliency could include rain gardens
that provide water storage and filtration
benefits, and green streets, where
vegetation, seil, and engineered systems
are combined lo direct and filter
rainwater from impervious surfaces, In
cases of a natural disaster, recipients
may also use Fiscal Recovery Funds to
provide relief, such as interconnecting
water systems or rehabilitating existing
wells during an extended drought,
Question 184; What ore the ac?vantages
and disadvantages of aligning eligible
uses with the sligible project type
requirements of the DWSREF and
CWSRF? What other water or sewer
project categories, if any, should
Treasury consider in addition to DWSHF
and CWSRF eligible projects? Should
Treasury consider a broader general
category of water and sewer projects?
Question 19; What additionel water
and sewer infrastructure categories, if
any, should Treasury consider to
address and respond to the needs of
unserved, undeserved, or rural
communities? How do these projects
differ from DWSFR and CWSRF eligible
projects?
duesﬁon 20: What new categories of
water and sewer infrastructure, if any,
should Treasury consider to support
State, local, and Tribal governments in
mitigating the negative impacts of
climate change? Discuss emerging
technologies and processes that suppori
resiliency of water and sewer
infrastructure, Discuss any challenges
faced by States and local governmenis
when pursuing or implementing climate
resilient infrastructure projects.
Question 21; Infrastructure projects
related fo dams and reservoirs are
generally not eligible under the CWSHF
and DWSRF categories. Should Treasury
consider expanding eligible
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infrastructure under the interim final
rule to include dam and reservoir
projects? Discuss public health,
environmental, climale, or equity
benefits and costs in expanding the
eligibility to include these fypes of
projecis.

2, Broadband Infrastructure

The COVID-18 public hsalth
emergency has underscored the
importance of universally available,
high-speed, reliable, and affordable
breadband coverage as millons of
Americans rely on the internet to
pariicipate ir, among critical activities,
remote school, healthcare, and work,
Recognizing the need for such
connectivity, the ARPA provides funds
to State, territorial, local, and Tribal
goveriments to make necessary
investments in broadband
infrastructure.

The National Telecommunications
and Information Administration (NTIA)
highlighted the growing necessity of
broadband in daily lives through its
analysis of NTIA Internet Use Survey
data, noting that Americans turn to
broadband internet access service for
every facet of daily life including work,
study, and healthcare.’8? With increased
use of technalogy for daily activities and
the movement by many businesses and
schools to operating remotely during the
pandemic, breadband has become even
more critical for pecple across the
country te carry out their daily lives.

By at ieast one measurs, however,
tens of millions of Americans live in
areas where thare is no broadband
infrastructure that provides download
speeds greater than 25 Mbps and upload
speeds of 3 Mbps. 40 By contrast, as
noted below, many households use
upload and download speeds of 100
Mbps to meet their daily needs. Even in
arpas where broadband infrastructure

139 Sge, e.g., hitpsidfivww.ntia.gov/blog/2020/
morg-half-american-households-used-infernet-
health-related-activities-2019-ntia-data-show;
hitpsi/fveww.ntia. govibleg/2020/nearly-third-
american-employees-workad-remaotely-2019-ntia-
data-show; and generally, hifps:/fivwwv.ntia.gov/
data/digital-nalion-data-explorer.

140 Ag an example, data from the Federalt
Communications Commission shows thal as of June
2020, 9,07 percent of the U.8. population had no
available cable or fiber broadband providers
providing greater than 25 Mbps download speeds
and 3 Mbps upload spseds, Availability was
significantly less for rural versus urban populations,
with 35,57 percent of the rural population lacking
such access, compared with 2,87 parcent of the
urban population, Availability was also
significantly less for lribal versus non-tribal
populations, with 35.93 percent of the teibal
populatien lacking such aceess, compared with 8.74
of the non-trihal population, Fadoral
Communications Commission, Fixsd Broadband
Deployment, htips://broadbandmap fec.gov/#/ (tast
visited May 9, 2021).

exists, broadband access may be out of
reach for millions of Americans because
it is unaffordable, as the United States
has some of the highest broadband
prices in the Organisation for Economic
Co-operation and Development
(OECD)}, 141 Thers ara disparities in
availability as well; historically,
Americans living in territories and
Fribal lands as well as rural areas have
disproportionately lacked sufficient
broadband infrastructure.’#2 Moreover,
rapidly growing demand has, and will
likely continue to, quickly outpace
infrastructure capacity, a phenomenon.
acknowledged by various states around
the country that have set scalability
requirements to account for this
anticipated growth in demand 143

The interim final rule provides that
eligible investments in broadband are
those that are designed to provide
services meeting adequate speeds and
are provided to unserved and
underssrved households and
businesses, Understanding that States,
territories, localities, and Tribal
governments have a wide range of
varied broadband infrastructure neads,
the interim final rule provides award
recipients with flexibility to identify the
specific locations within their
communities to be served and to
otherwise design the project,

Under the interim ina{ rule, eligible
projects are expected to be designed to
deliver, upeon project completion,
service that reliably meets or exceeds
symmaetrical upload and download
speeds of 100 Mbps. There may be
ingtances in which it would not be
practicable for a project to deliver such
service speeds because of the geography,
topography, ar excessive costs
associated with such a project. In these
instances, the affectsd project would be
expected to be designed to deliver, upon
project complatien, service that reliably
meets or exceeds 100 Mbps download
and between at least 20 Mbps and 100
Mbps upload speeds and be scalable to

11 How Do 1.8, Internel Costs Compare To The
Rest Of The World?, BroadbandSearch Blog Post,
availuble at Mtps:/fwww.brondbandsearch.nat/blog/
internat-costs-compared-worldwide.

42 See, e.g,, Federal Communications
Commission, Fourieenth Broadband Deployment
Reporl, available at htips://docs.fee.gav/public/
altechments/FCC-21-18A1,pdy,

143 Sge, e.4,, lllinois Dapartment of Commarce &
Economic Opportunity, Broadband Grants, h (iast
visited Mey 0, 2021}, https:/www2.illinois.gov/
dceo/Connecilllinois/Pages/BroadbandGrants.aspx;
Kansas Office of Broadband Development,
Broadband Acceieration Grant, hitps://
www.kansascomnerce.gov/wp-corlent/uploads/
2020/11/Broadband-Acceleration-Grant.pdf (last
visited May 9, 2621}; New York State Association
of Counties, Universal Broadband: Doploying High
Speed Internst Access in NYS {Jul. 2017), htfps://
winw.nysac.org/files/BroadbandUpduate
Repori2017(1).pdf.

a minimum of 100 Mbps symmetrical
for download and upload speeds,144 In
setting these standards, Treasury
identified speeds necessary to ensure
that broadband infrastructure is
sufficient to enable users to generally
meaet household needs, including the
ahility to support the simultaneous use
of work, education, and health
applications, and also sufficiently
robust to meet increasing household
demands for bandwidth. Treasury alsa
recognizes that different communities
and their members may have a broad
range of internet needs and that those
needs may change over time,

In considering the appropriate speed
raquirements for eligible projects,
Treasury considered estimates of typical
households demands during the
pandemic, Uging the Federal
Communication Commission’s (FCG)
Broadband Speed Guids, for example, a
household with two telecommuters and
twao to three remote learners today are
estimated to need 100 Mbps download
to work simultaneously.245 In
households with more members, the
demands may be greater, and in
households with fewer members, the
demands may be less,

In considering the appropriate speed
requirements for eligible projects,
Treasury also considered data usage
patterns and how handwidth needs have
changed over time for 1.8, households
and businesses as people’s use of
technology in their daily lives has
evolved, In the faw years preceding the
pandemic, market research data showed
that average upload spesds in the
United States surpassed over 10 Mbps
in 2017 146 and continued to increase
significantly, with the average upload
speed as of November, 2018 increasing
to 48,41 Mbps,14? attributable, in part to
a shift to using broadband and the
internat by individuals and businesses

144 This scalability threshold is consistent with
scalability requirements used in ather jurisdictions,
Id,

145 Pederal Communications Commission,
Broadband Speed Guide, hitps://wvw fee.gov/
consumoers/guides/broadband-spsed-guide (1ast
visited Apr. 20, 2021},

1401 gtter from Lisa R, Youngers, President and
CEQ of Fiber Broadband Association te FCC, WG
Dacketl No. 19-126 (fited Jan, 3, 2020, including an
Appendix with researsh from RVA LLG, Dale
Review Of The Imporiance of Upload Speeds {Jan,
20120), and Qokle speed test data, availabie at
hitps:/fecfsapi fee.gov/file/1010300851 18517/
FCC% 20RDOF% 20]an% 203% 20
Ex%20Parle. pdf.Addltional information on histeric
growth In data usage s provided in Schools, Health
& Libraries Broadband Coalition, Cominon Sense
Solutions for Closing the Digital Divide, Apr. 2%,
2021,

147 Id. See also Unitad Stetes's Mabile and
Broadband Infernet Speeds—Speedtest Global
Index, available at kitps:{//www.speediest.nat/
global-index/united-states#fixed,
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to create and share content using video
sharing, video conferencing, and other
applications, 148

The increasing use of data accelerated
markedly during the pandemic as
households across the country bacame
increasingly reliant on tools and
applications that require greater internet
capacity, both to download data but also
to upload data. Sending information
bacame as important as receiving it. A
video consultation with a healthcare
provider or participation by a child in
a live classroom with a teacher and
fellow students requires video to be sent
and received simultaneously.14? As an
example, some video conferencing
technolagy platforms indicate that
download and npload speeds should be
roughly equal to support two-way,
interactive video meetings.180 For both
work and school, client materials or
gompleted school assignments, which
may be in the form of PDF files, videos,
ar graphic files, also need to be shared
with others. This is often done by
uploading materials to a collaboration
site, and the upload speed available to
a user can have a significant impact on
the time it takes for the content to be
shared with others, 151 These activities
require significant capacity from home
internet connections to both download
and uplead data, especially when there
arg multiple individuals in one
household engaging in these activities
gimultaneously.

This need for increased broadband
capacity during the pandemic was
reflected in increased usage patterns
seen over the last year, As OpenVault
noted in recent advisories, the
pandemic significantly increased the
amount of data users consume, Among
data users observed by OpenVault, per-
subscriber average data usage for the
fourth quarter of 2020 was 482.6
gigabytes per month, represanting a 40
percent increase over the 344 gigabytes
consumead in the fourth quarter of 2019
and a 26 percent increase over the third
quarter 2020 average of 383.8

146 1,

148 (ne high definition Zoom meeting or class
requires approximately 3.8 Mbps/3.0 Mbps (up/
down).

159 Sea, 8.g., Zoom, System Regulraments for
Windows, mac0O8, and Linux, https://
support.zaom.ustho/en-us/articles/201362023-
System-raquirements-for-Windows-mnaeOS-and-
Linux#ifh_d278¢327-603d-4896-519a-86a8f3c0c69c
(last visitad dMay 8, 2021},

151 Jiy one estimate, to uptoad a ono glgabit video
file 1o YouTube would take 15 minutes at an upload
speed of 10 Mbps compared with 1 minute, 30
seconds at an upload speed of 100 Mbps, and 30
seconds at an upload spead of 300 Mbps.
Revigws.org: What is Symmatrical internet? {March
2020},

gigabytes.1%* OpenVault also noted
significant increases in upstream usage
among the data users it observed, with
upstream data usage growing 63
percent—from 19 gigabytes to 31
gigabytes—between December, 2019 and
Dacember, 2020.153 According to an
OECD Broadband statistic from June
2020, the largest percentage of U.S,
broadband subscribers have services
providing speeds between 100 Mbps
and 1 Gbpa,154

Jurisdictions and Federal programs
are increasingly respending to the
growing demands of their communities
for both heightened download and
upload speeds. For exampls, Illinois
now requires 100 Mbps symmetrical
service as the construction standard for
its state broadband grant programs. This
standard is also consistent with speed
lavels, particularly download speed
levels, prioritized by other Federal
programs supporting broadband
projects. Bids submitted as part of the
FCC in its Rural Digital Opportunity
Fund {RDOF), estahiished to support the
construction of broadband networks in
rural communities across the country,
are givan priority if they offer faster
service, with the service offerings of 100
Mbps download and 20 Mbps upload
being included in the “above baseline”
performance tier set by the FCG.155 The
Broadband Infrastructure Program
(BBIP) 156 of the Department of
Commerce, which provides Federal
funding to deploy broadband

62 OVBI: Covid-19 Drove 15 percent Increase in
Broadband Traffic in 2020, OpenVaull, Quarterly
Advisory, (Feh, 10, 2021}, available af hitps://
openvanlt.com/ovbi-covid-19-drave-51-increase-in-
brondband-traffic-in-2020; See OpenVault's data set
incorporates information on usage by subscribers
across multiple continents, including North
America and Eurepe. Additional data and detail on
increases in the amount of daia users consime and
the broadband speeds they are using is previded in
OpanVault Broadband Insighis Report (34,
Quarterly Advisory {Feh. 10, 2021), available a!
hitps:ffapenvanit.comfcomplimentary-report-4q20/.

153 OVBI Special Report: 202 Upstream Growlh
Nearly 4X of Pre-Pandemic Years, OpenVaull,
Quarterly Advisory, (April 1, 20201), available af
hiips://opsnvault.com/ovbi-special-report-2020-
upsiream-growth-ree-nearly-4x-of-pre-pondemic-
years/; Additiona} deta is provided in OpenVoulf
Broadband Insights Pandemic Impact on Upsiream
Broadband Usage and Network Capacity, available
at hittps:/fopenvault.com/upsiream-whitepoper/,

154 Organisation for Ecanomic Co-operation and
Development, Fixed broadband subscriptions per
100 inhabitants, per speed tiers (June 2020}, https://
wwawy,oecd.org/stifbroadband/5.1-Fixed BB-

Spoed Tiers-2020-06 xls www.oecd.org/stif
broadband/breadband-statistics.

185 Rural Digital Opportunity Fund, Report and
Order, 38 FCC Red 688, B0, para, 9 {2020],
available at hitps://www.fee.gov/document/fcc-
launches-20-billion-rueal-digital-opporfunity-fund-
a.

156 The BIPP was authorized by the Consolidated
Appropriations Act, 2021, Section 908, Public Law
116264, 134 Stat. 1182 (Dec. 27, 2020},

infrastructure to eligible service areas of
the country also prioritizes projects
designed to provide broadband service
with a download speed of not less than
100 Mbps and an upload spesd of not
less than 20 Mbps,157

The 100 Mbps upload and download
speeds will support the increased and
growing needs of houssholds and
businesses. Recognizing that, in some
instances, 100 Mbps upload speed may
be impracticable dus to geographical,
topographical, or finencial constraints,
the interim final rule permits upload
speeds of between at least 20 Mbps and
100 Mbps in such instances. To provide
for investments that will accommodate
technologies requiring symmstry in
download and upload speeds, as noted
ahova, eligible projects that are not
designed ta deliver, upon project
completion, service that reliably meets
or exceeds symmetrical speeds of 100
Mbps because it would be impracticable
to do se should be designed so that they
can be scalable to such speeds.
Recipients are also encouraged to
prioritize investments in fiber optic
infrastructure where feasible, as such
advanced technology enables the next
generation of application solutions for
all communities.

Under the interim firal rule, eligible
projects are expected to foous on
locations that are unserved or
underserved. The interim final rule
treats users as being unserved or
underserved if they lack access to a
wiroline connection capable of veliably
delivering at least minimum speeds of
25 Mbps download and 3 Mbps upload
as households and businesses lacking
this tevel of access are generally not
viewed as being able to originate and
receive high-quality voice, data,
graphics, and video
telecommunications. This threshold is
consistent with the FCC’s benchmark for
an “advanced telecommunications
capability.” 158 This threshold is also
consistent with thresholds used in other
Faderal programs te identify eligible
areas to be served by programs to
improve broadband services, For
example, in the FCC’s RDOF program,
aligible areas include those without
current {or already funded) access to
terrestrial broadband service providing
25 Mbps download and 3 Mbps upload
speads, 159 The Department of
Commerce's BBIP also considers
households to be “unserved'’ generally
if they lack access to broadband service

157 Sgetfon 905(d)(4) of the Conselidated
Approprlations Act, 2021.

168 Daployment Report, supra note 142,

w8 Rural Digital Opportunity Fund, supra nota
156,
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with a download speed of not less than
25 Mbps download and 3 Mbps upload,
among other conditions, In selecting an
area to be served by a project, recipients
are encouraged {o avoid investing in
locations that have existing agresments
to build reliable wireline service with
minimum speeds of 100 Mbps
download and 20 Mbps upload by
December 31, 2024, in order to avoid
duplication of efforts and resources.

Recipients are also encouraged to
consider ways to integrate affordability
options into their program design. To
meet the immediate needs of unserved
and underserved households and
businesses, recipients are encouraged to
focus on projects that deliver a physical
broadband connection by prioritizing
projects that achieve last mile-
connections. Treasury also encourages
recipients to prioritize support for
broadband networks owned, operated
by, or affiliated with local governments,
non-profits, and co-operatives—
providers with less pressure to turn
profits and with a commitment to
serving entire communities,

Under sections 602{c)(1)(A) and
603(c)(1)(A), assistance to households
facing negative economic impacts due to
COVID-19 is also an eligible use,
including internet access or digital
literacy assistance. As discussed above,
in considering whether a potential use
is eligible under this category, a
recipient must consider whether, and
the extent to which, the housshold has
experienced a negative economic impact
from the pandemic.

Question 22: What are the advaniages
and disadvantages of seiting minimum
symmetrical download and upload
speeds of 100 Mbps? What other
minimum standards would be
appropriate and why?

Question 23: Would setting such a
minimum be impractical for particular
types of projects? If so, where and on
what basis should those projects be
identified? How could such a standard
be set while also taking into account the
practicality of using this standard in
particular types of projects? In addition
to topography, geography, and finaneial
factors, what other consiraints, if any,
are relevant to considering whether an
investment is impracticabie?

Question 24: What are the advaniages
and disadvantages of setting a
minimum level of service at 100 Mbps
download and 20 Mbps upload in
projects where it is impracticable to set
minimum symmetrical download and
upload speeds of 100 Mbps? What are
the advaniages and disadvantages of
setting a scalability requirement in these
cases? What other minimum standards
would be appropriate and why?

Question 25: What are the advantages
and disadvantages of focusing these
investments on those without access to
a wireline connection that reliably
delivers 25 Mbps download by 3 Mbps
upload? Would another threshold be
appropriate and why?

Question 26;: What are the advantages
and disadvantages of setting any
particular threshold for identifying
unserved or underserved areas,
minimum speed standards or scalability
minimum? Are there other standards
that should be set (e.g., latenay)? If so,
why and how? How can such threshold,
standards, or minimum be set in a way
that balances the public’s inferest in
making sure that reliable broadband
services meeting the daily needs of all
Americans are available throughout the
country with the providing recipients
flexibility to meet the varied needs of
their communities?

IIL. Restrictions an Uss

As discussed above, recipients have
considerable flexibility to use Fiscal
Recovery Funds to address the diverse
needs of their communities. To ensurs
that payments from the Fiscal Recovery
Funds are used for these congressionally
permitted purposes, the ARPA includes
two pravisions that further define the
boundaries of the statute’s-sligible uses,
Section 602{c)(2}{(A} of the Act provides
that States and territories may not “use
the funds . . . to either directly or
indirectly offset a reduction in . . . nst
tax revenue . . . resulting from a change
in law, regulation, or administrative
interpretation during the covered period
that reduces any tax . . . or delays the
imposition of any tax or tax increase.”
In addition, sections 602(c)(2)(B) and
603{c)(2) prohibit any recipient,
including cities, nonentitlement units of
government, and counties, from using
Fiscal Recovery Funds for deposit into
any pension fund. These restrictions
support the usge of funds for the
congressionally permitted purposes
described in Section II of this
Supplementary Information by
providing a backstop against the use of
funds for purposes outside of the
galigible use categories.

These provisions give force to
Congross's clear intent that Fiscal
Recovery Funds be spent within the
four eligible nsas identified in the
statute—(1) to respond to the public
heaith emergency and its negative
economic impacts, (2) to provide
premium pay to essential workers, (3) to
provids government services to the
extent of eligible governments’ revenue
losses, and (4} to make necessary water,
sewer, and broadband infrastructure
investments—and not otherwise, These

four eligible uses reflect Congress’s
judgment that the Fiscal Recovery
Funds should be expended in particular
ways that support recovery from the
COVID-19 public health emergency.
The farther restrictions reflact
Congress's judgment that tax cuts and
pension deposits do not fall within
these eligible uses, The interim final
rule describes how Treasury will
identify when such uses have occurred
and how it will recoup funds put
toward these impermissible uses and, as
discussed in Section VIII of this
SUPPLEMENTARY INFORMATION, establishes
a Teporting framework for monitoring
the use of Fiscal Recovery Funds for
eligible uses.

A. Deposit Into Pension Funds

Tha statate provides that recipients
may not use Fiscal Recovery Funds for
“deposit into any pension fund.” For
the reasons discussed below, Treasury
interprets “deposit’” in this context to
refer to an extraordinary payment into a
pension fund for the purpose of
reducing an accrued, unfunded liability.
More specifically, the interim final rule
does not permit this assistance to be
used to make a payment into a pension
fund if both:

1, The payment reduces a liability
incurred prior to the start of the COVID-
18 public health emergency, and

2, the payment oceurs cutside the
recipient’s regular timing for making
such payments.

Under this interpretation, a *‘deposit”
is distinct from a **payroll
contribution,” which occurs when
employers make payments into pension
funds on regular intervals, with
centribution amounts based on a pre-
determined percentage of employees’
wages and salaries,

As discussed above, sligible uses for
premium pay and responding to the
nepative sconomic impacts of the
COVID-19 public health emargency
include hiring and compensating public
sector employees. Interproting the scope
of ““deposit” to exclude contributions
that are part of payroll contributions is
more consistent with these eligible uses
and would reduce administrative
burden for recipients. Accordingly, if an
employee’s wages and salaries are an
eligible use of Fiscal Recovery Funds,
recipients may treat the employee’s
covered benefits as an eligible use of
Fiscal Recovery Funds. For purposes of
the Fiscal Recovery Funds, covered
bensfits include costs of all types of
leavs (vacation, family-related, sick,
military, bareavement, sabbatical, jury
duty}, employes insurance (health, life,
dentel, vision), retirement (pensions,
401(k}), unemployment benefit plans
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(Federal and State), workers’
compensation insurance, and Federal
Insurance Contributions Act taxes
{which includes Social Security and
Medicare taxes).

Treasury anticipates that this
approach fo employees’ coverad benafits
will be comprehensive and, for
employees whose wage and salary costs
are eligible expenses, will allow all
covered benefits listed in the previous
paragraph to be eligible under the Fiscal
Recovery Funds. Treasury expects that
this will minimize the administrative
burden on recipients by treating all the
specified covered benefit types as
eligible expenses, for employees whose
wage and salary costs are eligible
EXPERSes,

Question 27: Beyond a “deposit” and
a “payroll contribution,” are there other
types of payments into a pension fund
that Treasury should consider?

B. Offset a Reduction in Net Tax
Revenusa

For States and territories (recipient
governmendis 189), section 602(c)(2)(A}—
tha offset provision—prohibits the use
of Fiscal Recovery Funds te directly or
indirectly offset a reduction in net tax
revenue resulting from a change in law,
ragulation, or administrative
interpretation 191 during the covered
period. If a State or territory uses Fiscal
Recovery Funds to offset a reduction in
net tax revenue, the ARPA provides that
the Stale or territory must repay to the
Treasury an amount equal to the lesser
of (i) the amount of the applicable
reduction attributable to the
impermissible offset and {ii) the amount
received by the State or territory under
the ARPA, See Section IV of this
SUPPLEMENTARY INFORMATION, As
discussed below Section IV of this
SUPPLEMENTARY INFORMATION, a Stats or
territory that chooses to use Fiscal
Recovery Funds to offset a reduction in
net tax revenue does not forfeit its entire
allocation of Fiscal Recovery Funds
{unless it misused the full allocation to
offset a reduction in net tax revenua) or
any non-ARPA funding recsived,

The interim final rule implements
these conditions by establishing a
framework for States and territories to
determine the cost of changes in law,
regulation, or interpretation that reduce
tax revenue and {o identify and value
the sources of funds that will offset—

166 [ this sub-section, “reciplent governments”
refers only to States end lerritories. In other
sactions, “recipiont governments” refers more
broadly to eligible governments recelving funding
from the Fiscal Recovecy Funds.

161 For brovity, referred to as "changes in law,
regulation, or interpretation” for the remainder of
this preamble.

i.e., cover the cost of—any reduction in
net tax revenue resulting from such
changes. A recipient government would
only be considered to have used Fiscal
Recovery Funds to offset 8 reduction in
net tax revenue resulting from changes
in law, regulation, or interpretation if,
and to the extent that, the recipient
government could not identify sufficient
funds from sources other than the Fiscal
Recovery Funds to offset the reduction
in net tax revenue, If sufficient funds
from cther sources cannot be identified
to cover the full cost of the reduction in
net tax revenue resulting from changes
in law, regulalion, or interprstation, the
remaining amount not covered by these
sources will be considered to have been
offset by Fiscal Recovery Funds, in
contravention of the offset provision.
The interim final rule recognizes three
sources of funds that may offset a
reduction in net tex revenue other than
Fiscal Recovery Funds—organic growth,
increases in revenue (e.g., an increase in
a tax rate}, and certain cuts in spending.

In order to reduce burden, the interim
final rule’s approach also incorporates
the types of information and modeling
alveady used by States and territories in
their own fiscal and budgeting
processes, By incorporating existing
budgeting processes and capabilities,
States and territoriss will be able to
assess and evaluate the relationship of
tax and budget decisions to uses of the
Fiscal Recovery Funds based on
information they likely havs or can
obtain. This approach ensures that
reciplent governments have the
information they need to understand the
implications of their decisions regarding
the use of the Fiscal Recovery Funds—
and, in particular, whether they ars
using the funds to directly or indirectly
offset a reduction in net tax revenue,
making them potentially subject to
rscoupment.

Reporting on both the sligible uses
and on a State’s or territory's covered
tax changes that would raduce tax
revenug will enable identification of,
and recoupment for, use of Fizcal
Recovery Funds to divectly offset
reductions in tax revemus resulting from
tax relief. Moreover, this approach
recognizes that, because money is
fungible, even if Fiscal Recovery Funds
are not explicitly or directly used to
cover the costs of changes that reduce
net tax revenue, those fiinds may be
used iz a manner inconsistent with the
statute by indirectly being used to
substitute for the State’s or territary’s
funds that would otherwise have been
needed to cover the costs of the
reduction, By focusing on the cost of
changes that reduce net tax revenue—
and how a recipient governmant is

offsetting those reductions in
constructing its budget over the covered
poriod—the framework prevents efforts
to use Fiscal Recovery Funds to
indirectly offset reductions in net tax
ravenue for which the recipient
government has not identified other
offsetting sources of funding,

As discussed in greater detail below
in this preamble, the framework set
forth in the interim final rule establishes
a step-by-step process for determining
whether, and the extent to which, Fiscal
Recovery Funds have been used to offset
a reduction in net tax revenue, Based on
information reported annually by the
recipient government;

+ First, each year, each recipient
government will identify and value the
changes in law, regulation, or
interpretation that would result in a
reduction in net tax revenue, as it would
in the ordinary course of its budgsting
process, The sum of these values in the
year for which the government is
reporting is the amount it needs to *'pay
for"” with sources other than Fiscal
Recovery Funds {total value of revenue
reducing changss),

s Second, the interim final rule
recognizes that it may be difficult to
predict how a change would affect net
tax revenue in future years and,
accordingly, provides that if the total
value of the changes in the year for
which the recipient government is
reporting is below a de minimis level,
as discussed below, the recipient
government need not identify any
sources of funding to pay for revenue
reducing changes and will not be
subject to recoupment,

 Third, a recipient government will
consider the amount of actual tax
revenue racorded in the year for which
they are reporting. If the recipient
government’s actual tax revenue is
greater than the amount of ax revenue
received by the recipient for the fiscal
year ending 2019, adjusted annually for
inflation, the recipient government will
not be considered te have violated the
offset provision because there will not
have been a reduction in net tax
revenue,

s Fourth, if the recipient
goverament’s actual tax revenue is less
than the amount of tax revenue received
by the recipient government for the
fiscal year ending 2019, adjusted
annually for inflation, in the reporting
year the raciplent government wiil
identify any sources of funds that have
been used to permissibly offset the total
value of coverad lax changes other than
Fiscal Recovery Funds, Thess are:

O State or territory tax changes that
would increase any source of general
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fund revenus, such as a change that
would increase a tax rate; and

0 Spending cuts in areas not being
replaced by Fiscal Recovery Funds,

The recipient government will
calculate the value of revenue reduction
remaining after applying these sources
of offsetting funding to the total value of
revenue reducing changes—that, is, how
much of the tax change has not been
paid for, The recipient government will
then comparg that value to the
difference hetween the baselins and
actua!l tax revenue. A recipient
government will not be required to
repay to the Treasury an amount that is
greater than the recipient government's
actual tax revenue shortfail relative to
the baseline (i.e., fiscal year 2019 tax
revenue adjusted for inflation}. This
“revenue reduction cap,” together with
Step 3, ensures that recipient
governments can use organic revenue
growth to offset the cost of revenue
raductions.

« Finally, if there are any amounts
that could be subject to recoupment,
Treasury will provide notice to the
racipient government of such amounts.
This pracess is discussed in greater
datall in Section IV of this
SUPPLEMENTARY INFORMATION,

Togsther, those steps allow Treasury
to identify the amount of reduction in
nel tax revenus that both is attributable
to coverad changes and has bsen
directly or indirectly offset with Fiscal
Recovery Funds. This process ensures
Fiscal Racovery Funds are used in a
manner consistent with the statute’s
defined eligibie uses and the offset
provision’s limitation on these eligible
uses, while avoiding undus interfarence
with State and territory decisions
regarding tax and spending policies,

The interim final rule also
implements a process for recouping
Fiscal Recovery Funds that were used to
offset reductions in net tax revenus,
including the calculation of any
amounts that may be subject to
recoupment, a process for a recipient
government to respond te a notice of
recoupment, and clarification regarding
amounts excluded from recoupmaent.
See Section IV of this SUPPLEMENTARY
INFORMATION.

The interim final rule includes several
definitions that are applicable to the
implementation of the offset provision.

Covered change. The offset provision
is triggered by a reduction in net tax
revenus resulting from “a change in
law, regutlation, or administrative
interpretation.” A cavered change
includes any final legislative or
regulatory action, a new or changed
administrative interpretation, and the
phase-in or taking effect of any statute

or rule where the phase-in or taking
effect was not prescribed prior to the
start of the covered period. Changed
administrative interpretations would
not include corrections to replace prior
inaccurate interpretations; such
corractions would instead be treated as
changes implementing legislation
enacted or regulations issued prior to
the covered period; the operative change
in those circumstances is the underlying
legislation or regulation that ocourred
prior to the covered period, Moreover,
only the changes within the control of
the State or territory are considered
covered changes. Covered changes do
not inelude a change in rate that is
triggarad automatically and based on
statutory or regulatory criteria in effect
prior to the covered period. For
example, a state law that sets its sarned
income tax credit (EITC) at a fixed
parcentage of the Federal EITC will see
its EITC payments automatically
increase—and thus its tax revenue
reduced--because of the Federal
Government's expansion of the EITC in
the ARPA.*62 This would not be
vonsidered a covered changs, In
addition, the offset provision applies
only to actions for which the change in
policy ocours during the covered period;
it excludes regulations or other actions
that implement a change or law
substantively enacted prior to March 3,
2021. Finally, Treasury has determined
and previously announced that income
tax changes—even those made during
the covered period—that simply
conform with recent changes in Federal
law {including those to conform to
recent changes in Federal taxation of
unemployment insurance benefits and
taxation of loan forgiveness under the
Paycheck Protection Program) are
permissible under the offset provision,

Baseline, For purposes of measuring a
raducticn in net tax revenus, the interim
final rule measures actual changes in tax
revenue relative to a revenue bassline
(baseline}. The baseline will be
calculated as fiscal year 2019 (FY 2019}
tax revenus indexed for inflation in
each year of the covered period, with
inflation calculated using the Bureau of
Economic Analysis's Implicit Price
Deflator, 163

FY 2019 was chosen as the starting
yoar for the baseline because it is the
last full fiscal year prior to the COVID-

162 Saa, £.g., Tax Policy Contsr, How do state
carned Incame tax credils work?, hitps://
www.taxpelicyceniar.org/brisfing-book/how-do-
stafe-earned-income-tax-crodiis-work/ {last visiled
May 8, 2021).

103 1,5, Departmant of Commerce, Bureau of
Ecenomic Analysis, GDP Price Doflator, hitps:/
wiww.bea.gov/data/prices-inflation/gdp-price-
deflator {last visited May 9, 2021},

19 public health emergency.?%4 This
baseline year is conststent with the
approach directed by the ARPA in
sections 602(c)(1)(C} and 603(c}(1)(C),
which identify the “most recent full
fiscal year of the [State, {erritory, or
Tribal government] prior to the
emergency’’ as the comparator for
measuring revenus loss. U.S. gross
domestic product is projected to
rebound to pre-pandemic levels in
2021,185 guggesting that an FY 2018 pre-
pandemic baseline is a reasonable
comparator for future revenue levels,
The FY 2019 baseline revenue will be
adjusted annually for inflation to allow
for direct comparison of actual tax
revenue in each year {reported in
nominal terms) to baseline revenue in
common units of measurement; without
inflation adjustment, each dollar of
reported actual tax revenue would be
worth less than sach dolar of baseline
revenue expressad in 2019 terms,

Reporting vear. The interim fina! rule
defines “‘reporting year' as a single year
within the covered period, aligned to
the current fiscal year of the recipient
government during the covered period,
for which a recipisnt governmant
reports the value of covered changes
and any sources of offselting revenue
increases (*'in-year” value), regardless of
when those changes were enacted. For
the fiscal years ending in 2021 or 2025
(partial years}, the term “reporting year”
refers to the portion of the year falling
within the covered period. For example,
the reporting year for = fiscal year
baeginning July 2020 and ending June
2021 would be frem March 3, 2021 to
July 2021,

Tax revenue, The interim final rie's
definition of “tax revenue” is based on
the Census Bureau's definition of taxes,
used for its Annual Survey of State
Government Finances.106 It provides a
consistent, well-established definition
with which States and territories will be
familiar and is consistent with the
approach taken in Section ILC of this
SUPPLEMENTARY INFORMATION describing
the implementation of sections
602(c)(1)(C) and 603{c}{1){C) of the Act,
regarding revenus loss. Consistent with
the approach described in Section II.C
of this SUPPLEMENTARY INFORMATION, tax

164 Using Fiscal Year 2019 is consistent with
section 602 as Congreas provided for using that
baseline for determining thes impact of revenue loss
affecting the provision of government services, See
section 602(c}(1)(C).

185 Congrassional Budget Dffice, An Overview of
the Economic Outlook: 2021 {o 2031 {February 1,
2021), available at hitps/fwww.cho.gov/
publication/56965,

1881],8, Consus Bureau, Annual Survey of State
and Local Government Financos Glossary, https://
i, census.gov/programs-surveys/state/about/
glossary.htmi {last visited Apr. 30, 2021).
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revenue does not include revenue taxed
and collected by a different unit of
government (e.g., revanue from taxes
levied by a local government and
transferred to a recipient government}.

Framework. The interim final rule
provides a step-by-step framework, to be
usgad in each reporting year, to calculate
whether the offset pravision applies to
a State's or territory’s use of Fiscal
Recovery Funds:

(1) Covered changes that reduce tax
revenue. For each reporting year, a
recipient government will identify and
value covered changes that the recipient
government predicts will have the effect
of reducing tax revenue in a given
reporting year, similar to the way it
would in the ordinary course of its
budgeting process, The value of these
coverad changes may be reported based
on estimated values produced by a
budget model, incorporating reasonabls
assumptions, that aligns with the
recipient government's existing
approach for measuring the sffects of
fiscal policies, and that measures
relative to a current law baseline, The
coverad changes may also be reported
based on actual values using a statistical
methodology to isolate the change in
year-over-year revenus attributable to
the cavered change(s), relative to the
current law baseline prior to the
change(s). Further, estimation
approaches should not use dynamic
methodologies that incorporate the
projected effects of macroeconomic
growth because macroeconomic growth
is accounted for separately in the
framework. Relative to these dynamic
scoring methodologies, scoring
methodologies that do not incorporate
projected effects of macrosconomic
growth rely on fewsr assumptions and
thus provide greater consistency among
States and territories, Dynamic scoring
that incorporates macreeconomic
growth may also increase the likelihood
of underestimation of the cost of a
reduction in tax revenue,

In general and where possible,
reporting sheuld be produced by the
agency of the recipient government
responsible for estimating the costs and
effects of fiscal policy changes. This
approach offers reciptent governments
the flexibility to determine their
reporting methodology based on their
existing budget scoring practices and
capabilities, In addition, the approach of
using the projected value of changes in
law that enact fiscal pelicies to estimate
the net effect of such policies is
consistent with the way many States

and territories already consider tax
changes, 167

(2) In excess of the de minimis, The
recipient government will next calculate
the total value of all cavered changes in
the reporting year resulting in revenue
reductions, identified in Step 1. If the
total value of the revenue reductions
resulting from these changes is below
the de minimis level, the recipient
govornment will be deamed not to have
any revenue-reducing changes for the
purpose of determining the recognized
net reduction, If the total is above the de
minimis level, the recipient govermment
must identify sources of in-year revenue
to cover the full costs of changes that
reduce tax revenue,

The de minimis level is calculated as
1 percent of the reporting year's
baseline. Treasury recognizes that,
pursuant to their taxing authority, States
and territories may make many small
changes to alter the composition of their
tax revenues or implement other
policies with marginal effects an tax
revenues. They may also make changes
based on projected revenue effects that
turn out to differ from actual effects,
unintentionally resulting in minor
revenue changes that are not fairly
described as “resulting from” tax law
changes. The de minimis level
recognizes the inherent challenges and
uncertainties that recipient governments
face, and thus allows relatively small
reductions in tax revenue without
consequence. Treasury determined the 1
percent level by assessing the historical
affects of state-level tax policy changes
in state EITCs implemented to effect
policy goals other than reducing net tax
revenues. 8 The 1 percent de minimis
level reflects the historical reductions in
revanue due to minor changes in state
fiscal policies.

{3) Safe harbor. The recipient
government will then compare the
reporting year’'s actual tax revenus to
the baseline, If actual tax revenue is
greater than the baseline, Treasury will
deem the rectpient government not to
have any recognized net reduction for
the reporting year, and therefore to be in
a safe harbor and outside the ambit of
the offset prevision. This approach is
conststent with the ARPA, which
contemplates recoupment of Fiscal
Racovery Funds only in the event that

187 Sae, e.g., Megan Randall & Kim Rusben, Tax
Policy Cenler, Sustainable Budgeting in the States:
Evidence on State Budget Institutions and Practices
(Nov. 2017), available at hips://
wavw.laxpolicyconter.org/siles/defaull/files/
publication/149186/sustainable-budgeting-in-the-
states_1.pdf.

106 Date provided by the Urban-Brookings Tax
Palicy Center for state-lavel EITC changes for 2004--
2017.

such funds are used to offset a reduction
in net tax revenue, If net tax revenua has
not been reduced, this provision does
not apply. In the event that actual tax
revenue is above the baselins, the
organic revenue growth that has
occurred, plus any other revenue-raising
changes, by definition must have been
encugh lo offset the in-year costs of the
covered changes.

(4) Consideration of other sources of
funding. Next, the recipient government
will identify and calculate the total
value of changes that could pay for
revenue reduction due to covered
changes and sum these ttems, This
amount can be used to pay for up to the
total value of revenue-reducing changes
in the reporting year, These changes
consist of two categories:

(a} Tax and other increases in
revenue, The reciplent government must
identify and consider covered changas
in policy that the recipient government
pradicts will have the offect of
increasing general revenus in a given
reporting year. As when identifying and
valuing covered changes that reduce tax
revenue, the value of revenue-raising
changes may be reported based on
estimated values produced by a budget
model, incorporating reasonable
assumptions, aligned with the recipient
government’s existing approach for
measuring the effects of fiscal policies,
and measured relative to a current law
baseline, or based on actual values using
a statistical methodology to isolate the
change in year-over-year revenue
attributable to the covered change(s).
Further, and as discussed above,
estimation approaches should not use
dynamig scoring methodologies that
incorporate the effects of
macroeconomic growth because growth
is accounted for separately under the
interim final rule. In general and where
possible, reporting should be produced
by the agency of the racipient
government responsible for estimating
the costs and effects of fiscal policy
changes. This approach offers recipient
govermnents the flaxibility to determine
their reporting methodology based on
their existing budget scoring practices
and capabilities,

(b) Cavered spending cits. A recipient
government alse may cut spending in
certain areas to pay for covered changes
that reduce tax revenus, up to the
amount of the racipient government's
net reduction in total spending as
described below, These changes must be
reductions in government cutlays not in
an area where the recipient government
has spent Fiscal Recovery Funds, To
better align with existing reporting and
accounting, the interim final rule
considers the department, agency, or
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authority from which spending has been
cut and whether the recipient
government has spent Fiscal Recovery
Funds on that same department, agency,
or authority, This approach was selectad
to allow recipient governments to report
how Fiscal Recovery Funds have been
spent using reporting units already
incorporated into their budgeting
process. If they have not spent Fiscal
Recovery Funds fn a department,
agency, or authority, the full amount of
the reduction in spending counts as a
covered spanding cut, up to the
recipient government’s net reduction in
total spending. If they have, the Fiscal
Recovary Funds generally would be
deemed to have replaced the amount of
spending cut and only reductions in
spending above the amount of Fiscal
Recovery Funds spent on the
department, agency, or authority would
count,

To calculate the amonnt of spending
cuts that are available te offset a
reduction in tax revenue, the recipient
government must first consider whether
there has been a reduction in total net
spending, excluding Fiscal Recovery
Funds (net reduction in total spending),
This approach ensures that reported
spending cuts actually create fiscal
space, rather than simply offsetting
other spending increases. A net
reduction in total spending is measured
as the difference between total spending
in each reporting year, excluding Fiscal
Recovery Funds spent, relative to total
spending for the recipient’s fiscal year
ending in 2019, adjusted for inflation,
Measuring reductions in spending
relative to 2019 reflects the fact that the
fiseal space created by a spending cut
persists so long as spending remains
below its original level, even if it does
net decline further, relative to the same
amount of revenue. Measuring spending
cuts from year to year would, by
contrast, not recognize any available
funds to offset revenue reductions
unless spending continued to declins,
failing to reflect the actual availability of
funds created by a persistent change and
limiting the discretion of States and
territories, In general and where
pessible, reporting should be produced
by the agency of the recipient
government responsible for estimating
ths costs and effects of fiscal policy
changes. Treasury chose this approach
because while many recipient
governments may score budget
lagislation using projections, spending
cuts are readily observable using actual
values.

This approach—allowing only
spending reductions in areas where the
recipient government has not spent
Fiscal Recavery Funds to be used as an

offset for a reduction in net tax
revenue—aims to prevent recipient
governments from using Fiscal Recovery
Funds to supplant State or territory
funding in the eligible use areas, and
then use those State or territory funds to
offset tax cuts. Such an approach helps
ensure that Fiscal Recovery Funds are
not used to “indirectly” offset revenue
reductions due to covered changes,

In order to kelp ensure recipient
governments use Fiscal Recovery Funds
in a manner consistent with the
prescribed eligible uses and do not use
Fisca! Recovery Funds to indirectly
offset a reduction in net tax revenue
resulting from a covered change,
Treasury will monitor changes in
spending throughout the covered
period. If, over the course of the covered
period, a spending cut is subsequently
replaced with Fiscal Recovery Funds
and used to indirectly offset a reduction
in nst tax revenus resulting from a
covered change, Treasury may consider
such change to be an evasion of the
restrictions of the offset provision and
seek recoupment of such amounts,

{6) Identification of amounts subject
to recoupment, If a recipient
government (i) reports covered changes
that reduce tax revenue {Step 1}; (ii) to
a degree greater than the de minimis
{Step 2); (iii) has experienced a
reduction in net tax revenue (Step 3);
and (iv) lacks sufficient revenue from
other, parmissible sourcas to pay for the
entirety of the reduction (Step 4}, then
the recipient government will be
considered to have used Fiscal Recovery
Funds to offset a reduction in net tax
revenue, up to the amount that revenus
has actually declined. That is, the
maximum value of reduction in revenue
due to covered changes which a
recipient government must cover is
capped at the difforence between the
baseline and actual tax revenue. 82 In
the event that the baselinre is above
actual tax revenue and the difference
between them is less than the sum of
revenue reducing changes that are not
patd for with other, permissible sources,
organic revenue growth has implicitly
offset a portion of the reduction. For
example, if a recipient government
reduces tax revenue by $1 billion,
makes no other changes, and
axperiences revenue growth driven by
organic econamic growth worth 3500
million, it need only pay for the
remaining $500 million with souvces
other than Fiscal Recovery Funds. The
revenue reduction cap implements this

160 Thig cap Is applied in § 35.8(c) of the interim
final rule, calculating the amount of funds used in
violation of the lax offset provision,

approach for permitting organic revenue
growth to cover the cost of tax cuts,

Finally, as discussed further in
Section IV of this SUPPLEMENTARY
INFORMATION, a recipient government
may reguesi reconsideration of any
amounts identified as subject to
racoupment under this framework. This
process ensures that all relevant facts
and circumstances, including
information regarding planned spending
cuts and budgeting assumptions, are
considered prior to a determination that
an amount must be repaid, Amounts
subject to recoupment are calculated on
an annual basis; amounts recouped in
ona year cannot be returned if the State
or territory subsequently reports an
increase in net tax revenue,

Ta facilitate the implementation of
the framework above, and in addition to
reporting required on eligible uses, in
each year of the reporting period, each
State and territory will report to
Treasury the following items:

» Actual net tax revenus for the
reporting year;

» Each revenue-reducing change
madse to date during the covered period
and the in-year value of each change;

+ Each revenue-raising change made
to date during ths covered period and
the in-year value of each change;

s Each covered spending cut made to
date during the covered period, the in-
year value of each cut, and
documentation demonstrating that each
spending cut is covered as prescribed
under the interim final rule;

Treasury will provide additional
guidance and instructions the reporting
requirements at a later date,

Question 28: Does the interim final
rule’s definition of tax revenue accord
with existing State and territorial
practice and, if not, are there other
definitions or elements Treasury should
consider? Discuss why or why not,

Question 29: The interim jﬁlal rule
parmits cerfain spending cuts to cover
the costs of reductions in fux revenue,
including cuts in a department, agency,
or authority in which the recipient
government is not using Fiscal Recovery
Funds. How should Treasury and
recipient governments consider the
scope of a department, agsney, or
authority for the use of funds to ensure
spending cuis are nof being substifuted
with Fiscal Recovery Funds while also
avoiding an overbroad definition of that
captures spending that is, In fact,
distinet?

Question 30; Discuss the budget
scoring methodologies currently used by
States and ferritories. How should the
interim final rule foke info
consideration differences in
approaches? Please discuss the use of
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practices including but not limited to
macrodynamic scoring, microdynamic
scoring, and length of budget windows.

Quesiion 31: If a recipient government
has @ balanced budget requirement, how
will that requirement impact its use of
Fiscal Recovery Funds and ability to
implement this framework?

Question 32: To implement the
framework described above, the interim
final rule establishes cerlain reporting
requirements, To what extent do
recipient governments already produce
this information and on what timeline?
Discuss ways that Treasury and
recipient governments may better rely
on information already produced, while
ensuring a consistent application of the
framework,

Question 33; Discuss States’ and
tervitories’ ability to produce the figures
and numbers required for reporting
under the interim final rule. What
additional reporting tools, such as a
standardized template, would facilitate
States’ and territories’ ability to
complete the reporting required under
the inferim final rule?

¢, Other Restrictions on Use

Payments from the Fiscal Recovery
Funds are also subject to pre-existing
limitations provided in other Federal
statutes and regulations and may not be
ugad as non-Federal match for other
Federal programs whese statute or
regulations bar the use of Federal funds
to meet matching requirements. For
example, payments from the Fiscal
Recovery Funds may not be used to
satisfy the State share of Medicaid, 70

As provided for in the award terms,
payments from the Fiscal Recovery
Funds as a general matter will be subject
to the provisions of the Uniform
Administrative Requirements, Cost
Principles, and Audit Requiremsnts for
Federal Awards (2 CFR part 200) (the
Uniform Guidance), including the cost
principles and restrictions on general
provisions for selected items of cost.

D, Timeline for Use of Fiscal Recovery
Funds

Section 602(c}{1) and section 603(c){1)
require that payments from the Fiscal
Recovery Funds be used only to cover
costs incurred by the State, territory,
Tribal government, or local government
by December 31, 2024, Similarly, the
GARES Act provided that payments
from the CRF be used to cover costs
incurred by December 31, 2021171 The

170 8pp 42 CFR 433,61 and 45 CFR 75,308,

173 Section 1001 of Diviston N of the Consclidated
Appropriations Act, 2021 amoended section
801(d}{3} of the Act by exiending the end of the
covered period for CRT axpenditures fram
December 30, 2020 (o Decamber 31, 2021.

definition of “incurred" does not have

a clear meaning. With respect to the
CARES Act, on the understanding that
tha CRT was intended to be used to
meet relatively short-term needs,
Treasury interpreted this requirement to
mean that, for a cost to be considered to
have beer incurred, performance of the
service or delivery of the goods acquired
must occur by December 31, 2021. In
contrast, the ARPA, passed at a different
stage of the COVID-1¢ public health
emergency, was intended to provide
more general fiscal relief over a broader
timeline, In addition, the ARPA
expressty permits the use of Fiscal
Recovery Funds for improvements to
water, sewer, and broadband
infrastructure, which entail a longer
timeframe. In recognition of this,
Treasury is interpreting the requivement
in section 602 and section 803 that costs
be incurred by December 31, 2024, to
require only that recipients have
obligated the Fiscal Recovery Funds by
such date, The interim final rule adopts
a definition of “‘obligation’ that is based
on the definition used for purposes of
the Uniform Guidance, which will allow
for uniform administration of this
requirement and is a definition with
which most recipients will ba familiar.

Paymentis from the Fiscal Recovery
Funds are grants provided to recipients
to mitigate the fiscal effects of the
COVID-19 public health emergency and
to respond to the public health
emergency, consistent with the eligible
uses enumesrated in sections 602{c}{1)
and 603{c}(1}.272 As such, these funds
are intended to provide economic
sttmulus in areas still recovering from
the economic effects of the pandemic. In
implementing and interpreting these
provisions, including what it means to
“respond to”’ the COVID-19 public
health emergency, Treasury takes into
consideration pre-pandemic facts and
circumstances (e.g,, average revenue
growth prior to the pandemic) as wall as
impact of the pandemic that predate the
enactment of the ARPA (e.g,,
replenishing Unemployment Trust
halances drawn during the pandemic).
While assassing the effects of the
COVID~19 public health emergency
necessarily takes into consideration the
facts and circumstances that predate the
ARPA, use of Fiscal Recovery Funds is
forward locking.

As discussed above, recipients are
permitted to use payments from the
Fiscal Recovery Funds to respond to the
public health emergency, to respond to
workers performing essential work by
providing premium pay or providing

172 Spelions 602(a), 683{a), 602(c)(1} and B03{c}(1)
of tha Act.

grants to oligible employers, and to
make necessary investments in water,
sewer, or broadband infrastructure,
which all relate to prospective uses. In
addition, sections 602{c}(1}{C) and
603(c)(1)(C) permit recipients to use
Fiscal Recovery Funds for the provision i
of government services. This clause ‘
provides that the amount of funds that
may be used for this purpose is
measured by reference to the reduction
in revenue due to the public health !
emergency relative to revenues collected
in the most recent full fiscal year, bat
this reference does not relate to the
period during which recipients may use
the funds, which instead refers to
prospective uses, consistent with the
other eligible uses,

Although as discussed above the
eligible uses of payments from the
Fiscal Recovery Funds are all
prospective in nature, Treasury
considers the beginning of the covered
perioed for purposes of determining
compliance with section 602(c}{2)(A) to
be the relevant reference peint for this
purpose. The interim final rule thus
permits funds to be used to cover costs
incurred beginning on March 3, 2021,
This aligns the period for use of Fiscal
Recovery Funds with the period during
which thess flinds may not be used to
offset reductions in net tax revenue.
Permitiing Fiscal Recovery Funds to be
used to cover costs incurred beginning
on this date will also mean that
recipients that began incurring cests in
the anticipation of enactment of the
ARPA and in advance of the issuance of
this rule and receipt of payment from
ihe Fiscal Recovery Funds would be
able to cover them using these
payments, 373

As set forth in the award terms, the
period of performance will run until
December 31, 2026, which will provide
recipients a reasonable amount of time
to complete projects funded with
payments from the Fiscal Recovery
Funds.

IV, Recoupment Process

Under the ARPA, failure to comply
with the restrictions on use contained in
sections 602(c) and 803(c) of the Act
may result in recoupment of funds 174
The interim final rule implements these
provisions by establishing a process for !
recoupment,

Identification and Notice of
Violations. Failure to comply with the
restrictions on use will be identified
based on reporting provided by the

173 Glven the naturo of this program, reciplents
will not be permitted to use funds to covor pre-
award cosis, i.e., those incurred prior to March 3,
2021,

174 Sactions 602(e) and 603(e} of the Act,
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recipient. As discussed further in
Sections IILB and VIII of this
SUPPLEMENTARY INFORMATION, Treasury
will collect informatien regarding
sligible uses on a quarterly basis and on
the tax offset provision on an annual
basis. Treasury also may consider other
information ir identifying a vielation,
such as information provided by
members of the public. If Treasury
identifies a violation, it will provide
written notice to the recipient along
with an explanation of such smounts,

Request for Reconsidsration, Under
the interim final rule, a recipient may
submit a request for reconsideration of
any amounts identified in the notice
provided by Treasury, This
reconsideration process provides a
raciptent the opportunity to submit
additional information it believes
supports its request in light of the notice
of recoupment, including, for exampls,
additional information regarding the
raciptent's use of Fiscal Recovery Funds
or its tax revenues. The process also
provides tha Secretary with an
opportunity to consider all information
relavant to whether a violation has
accurred, and if so, the appropriate
amount for recoupment,

The interim final rule also establishes
requirements for the timing of a request
for reconsideration, Specifically, ifa
recipient wishes to request
reconsideration of any amounts
identified in the notice, the recipient
must submit a written request for
reconsideration to the Secretary within
80 calendar days of receipt of such
notice, The request must include an
explanation of why the recipient
helieves that the finding of a violation
or racoupable amount identified in the
notice of recoupment should be
reconsidered. To facilitate the
Secretary’s review of a recipient’s
request for reconsideration, the request
should identify all supporting reasons
for the request. Within 6¢ calendar days
of receipt of the recipient’s request for
reconsideration, the recipient will be
notified of the Secretary’s decision to
affirm, withdraw, or modify the notice
of recoupment. Such notification will
inchide an explanation of the decision,
including respanses to the recipient’s
supporting reasons and consideration of
additional information provided.

The process and timeline established
by the interim final rule are intended to
provide the recipient with an adsquate
opportunity to fully present any issues
or arguments in response to the notice
of recoupment.178 This process will
allow the Sacretary to respond to the

175 The interim final cule also provides that
Treasury may oxtendd any deadlines.

issnes and considerations raised in the
raquest for reconsideration taking into
account the information and arguments
presented by the recipient along with
any other relevant information,
Repayment, Finally, the interim final
rule provides that any amounts subject
to recoupment must be repaid within
120 calendar days of receipt of any final
notice of recoupment or, if the recipient
has not requested reconsideration,
within 120 calendar days of the initial
notice provided by the Sscretary.
Question 34: Discuss the timeline for
requesting reconsideration under the
interim final rule. What, if any,
challenges does this timeline present?

V, Payments in Tranches {o Local
Governments and Certain States

Section 603 of the Act provides that
the Secretary will make payments to
local governments in two tranches, with
the second tranche being paid twelve
maonths after the first payment. In
addition, section 802({b}{6)(A)(ii}
provides that the Secretary may
withhold payment of up to 50 percent
of the amount allocated to each State
and territory for a period of up to twelve
months from the date on which the
State or territery provides its
certification to the Secretary, Any such
withholding for a State or territory is
required to be based on the
unsmployment rate in the State or
territory as of the date of the
certification.

‘The Secretary has determined to
pravids in this interim final rule for
withholding of 50 percent of the amount
of Fizcal Recovery Funds allocated to all
States (and the Distriet of Columbia)
other than those with an unemployment
rate that is 2.0 percentage points or
more above its pre-pandemic (i.e.,
Fabruary 2020} level. The Secretary will
refer to the latest available monthly data
from the Bureau of Laber Statistics as of
the date the certification is provided.
Based on data available at the time of
public release of this interim final rule,
this threshold would result in a majority
of States being paid in two tranches,

Splitting payments for the majority of
States is consistent with the
requirament in section 603 of the Act to
make payments from the Coronavirus
Local Fiscal Recovery Fund to local
governments in two iranches, 176

170 With respect to Federal financial assistance
maore generally, Slales are subjoct to the
requirements of the Cash Management
Improvemeant Aci (CMIA), under which Federal
funds are drawn upon only on an as needed basis
and Stales ara raquired {o remit interest on unused
halances to Treasury, Given the statutory
requirement for ‘I'reasucy to make payments to
Siates within a cartain period, these requirements

Splitting payments to States into two
tranches will help encourage recipients
to adapt, as necessary, lo new
developments that could arise over the
coming twelve months, including
potential changss to the nature of the
public health emergency and its
negative economic impacts. While the
1.8, sconomy has been recovering and
adding jobs in aggregate, there is still
considerable uncertainty in the
econamic outlook and the interaction
between the pandemic and the
economy,1?? For these reasons, Treasury
believes it will be appropriate for a
majority of recipients to adapt their
plans as the recovery evolves. For
example, a faster-than-expected
economie recovery in 2021 could lead a
recipient to dedicate more Fiscal
Recovery Funds to longer-term
investments starting in 2022, In
contrast, a slower-than-expected
economic recovery in 2021 could lead a
recipient to use additional funds for
near-term stimulus in 2022,

At the same time, the statute
contemplates the possibility that
elevated unemployment in certain
States could justify a single payment,
Elevated unemployment s indicative of
a greater need to assist unemployed
workers and stimulate a faster economic
regcovery, For this reason, the interim
final rule provides that States and
torritories with an increase in their
unemployment rate over a specified
threshold may receive a single payment,
with the expectation that a single
tranche will better enable these States
and territories to take additional
immediate action to aid the unemployed
and strengthen their sconomies.

Following the initial pandemic-
related spike in unemployment in 2020,
States’ unemployment rates have been
trending back towards pre-pandemic
lavels. However, some States' labor
markets are healing more stowly than
others. Moreover, States varied widely
in their pre-pandemic levels of
unemployment, and some States remain
substantially furiher from their pre-

of the CMIA and Treasury's impiementiag
regulations at 31 CFR part 205 will not apply to
paymaents from the Fiscal Recovery Funds.
Providing funding in two tranches to the majority
of Stales reflects, te the maximum extent permitied
by section 602 of the Act, the general principles of
Fedoral cash management and stewardship of
Federal funding, yet will be much less restrictive
than the usaal requirements o which States are
subjoct,

177 The potentlal course of the virus, and iis
impact on the ecanomy, has contributed to a
heightened degree of uncertainty relative to prior
periods. Ses, a.g., Dave Aliig et al,, Economic
ungeriainty before and during the COVID-19
pandemic, ], of Public Econ, {(Nov, 2020), availeble
af hilps:/fwww.sciencedirect.com/selencsfarticls/
ﬂbs/pif/50047272720301339.
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pandemic starting point, Consequently,
Treasury is delineating States with
significant remaining elevation in the
nnemployment rate, based on the net
difference to pre-pandemic levels,

Treasury has established that
significant remaining elevation in the
unemploymsnt rate is a net change in
the unemployment rate of 2.0
percentage points or more relative to
pre-pandemic levels. In the four
previous recessions going back to the
garly 1880z, the national unemployment
rate rase by 3.6, 2.3, 2.0, and 5.0
percentage points, as measurad from the
start of the recession to the eventual
paeak during or immediately following
tha recession.??® Each of these increases
can therefore represant a recession’s
impact on unemployment, To identify
States with significant remaining
slevation in unemployment, Treasury
took the lowsst of these four increases,
2.0 percentage points, to indicate states
where, despite improvement in the
unemployment rate, current labor
market conditions are consistent still
with a historical benchmark for a
recession.

No U.S. territory will be subject to
withholding of its payment from the
Fiscal Recovery Funds, For Puerto Rico,
the Secretary has determined that the
current level of the unemployment rate
(8.8 percent, as of March 2021 179) is
sufficiently high such that Treasury
should not withhold any portion of its
payment from the Fiscal Recovery
Funds regardiess of its change in
unemployment rate relative to its pre-
pandemic level. For U.S. territories that
are not ingluded in the Bureau of Labor
Statistics’ monthly unemployment rate
data, the Secretary will not sxercise the
autherity to withhold amounts from the
Fiscal Recovery Funda.

VI Transfer

The statute authorizes Stats,
territorial, and Tribal governments;
counties; metropolitan cities; and
nonentitlement units of local
government {counties, metropolitan

U Ingludes the period during and immeadiately
following recessions, as defined by the Nalional
Bureau of Economic Research. National Bureau of
Economic Research, US Business Cycle Expansions
and Contractions, hitps://www.nber.org/research/
data/us-business-cycle-expansions-and-
contractions (last visited Apr. 27, 2021). Based on
data from U,S. Bureau of Labor Statistics,
Uremploymont Rate [UNRATE], retrieved from
FRED, Federal Reserve Bank of St, Louls, Ettps://
[fred.stlovisfed orglserios/UNRATE (lnst visited Apr.
27, 2021).

279 11,5, Bureau of Labor Statistics, Economic
News Releass—Table 1. Civilian labor force and
unemployment by state and selacted area,
seasonaily adjusted, Rttps://wwiv.bls.gov/
news.release/laus101.htm (last visiled Apr, 30,
2021).,

cities, and nonentitiament units of local
government are eollectively referred to
as “local governments") to transfer
amounts paid from the Fiscal Recovery
Funds to & number of specified entities.
By permitting these transfers, Congress
recognized the impartance of providing
flexibility to gevernments seeking to
achieve the greatest impact with their
funds, including by working with other
levels or units of government or private
entities to assist recipient governments
in carrying out their programs, This
includes special-purpose districts thal
perform specific functions in the
community, such as fire, water, sewar,
or mosquito abatement districis.

Specifically, under section 602(c)(3), a
State, territory, or Tribal government
may transfer funds to a “private
nonprofit organization . . . a Tribal
organization. . . a public benefit
corporation involved in the
transportation of passengers or cargo, or
a special-purpose unit of State or local
government.” 180 Similarly, section
803(c)(3) authorizes a local government
to transfer funds to the same entities
{other than Tribal organizations}.

The interim final rule clarifies that the
lists of iransferees in sections 602(c)(3}
and 603(c){3) are not exclusive. The
interim final rule permits Stats,
territorial, and Tribal governments to
transfer Fiscal Recovery Funds to other
constituent units of government or
private entities beyond those specified
in the statute. Similarly, local
governments are authorized to transfer
Fiscal Recovery Funds to other
constituent units of government (e.g., a
county is able to transfer Fiscal
Recovery Funds to a city, town, or
schoo! district within it} or to private
entities. This approach is intended to
hslp provids funding to local
governments with needs that may
excesd the allocation provided under
the statutory formula.

State, local, territorial, and Tribal
governments that receive a Federal
award directly from a Faderal awarding
agency, such as Treasury, are
“recipients.” A transferee receiving a
transfer from a reciptent under sections
602(c)(3) and 603{c)(3) willbe a
subrecipient. Subracipients are entities
that receive a subaward from a racipient
to carry out a program or project on
behalf of the recipient with the
recipient’s Federal award funding, The
recipient remains responsible for
monitoring and overseeing the
subrecipient’s use of Fiscal Recovery
Funds and other activities related to the
award to ensure that the subrecipient
complies with the statutory and

520 Spclion 802(c)(3) of the Act.

regulatory requirements and the terins
and conditions of the award. Recipients
also remain responsible for reporting to
Treasury on their subrecipients’ use of
payments from the Fiscal Recovery
Funds for the duration of the award.

Transfers under sections 602(c){3) and
603(c)(3) must qualify as an eligible use
of Fiscal Recovery Funds by the
transferor, Once Fiscal Recovery Funds
are received, the transferee must abide
by the restrictions on use applicable to
the transferor under the ARPA and other
applicable law and program guidance,
For example, if a county transferred
Fiscal Recovery Funds to a town within
its borders to respond to the COVID-19
public health emergency, the town
would be bound by the sligible use
requirements applicable to the county in
carrying out the county’s goal. This also
means that county A may not transfer
Fiscal Recovery Funds to county B for
use ir county B becaunse such a transfer
would not, from the perspective of the
transferor (county A}, be an eligible use
in county A.

Section 603{c){4) separately provides
for transfers by a local government to its
State or territory. A transfer under
section 603{c){4) will not make the State
a subrecipient of the local government,
and such Fiscal Recovery Funds may be
used by the State for any purpose
peormitted under section 602{(c}. A
iransfer under section 603{c)(4) will
result in a cancellation or termination of
the award on the parl of the transferor
local government and a modification of
the award to the transferes State or
territory. The transferor must provide
notice of the transfer to Treasury in a
format specified by Treasury, If the local
government does 1ot provide such
notice, it will remain legally obligated to
Treasury under the award and remain
responsible for ensuring that the
awarded Fiscal Recovery Funds are
baing used in accordance with the
statute and program guldance and for
reporting on such uses to Treasury. A
State that receives a transfer from a local
government under section 603(c){4) will
be bound by all of the use restrictions
set forth in section 602(c) with respect
to the use of those Fiscal Recovery
Funds, including the prohibitions on
use of such Fiscal Recovery Funds to
offset certain reductions in taxes or to
make deposits into pension funds,

Question 35: What are the advantages
and disadvantages of treating the list of
transferees in sections 602(c)(3) and
603{c){3} as nonexclusive, allowing
States and localities to transfer funds to
entities outside of the list?

Question 36: Are there allernative
ways of defining “special-purpose unit
of State or local government” and
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“public benafit corporation” that would
better further the aims of the Funds?

VII, Nonentitlement Units of
Government

The Fiscal Recavery Funds provides
for $19,53 billion in payments to be
made to States and territories which
will distribute the funds to
nonentitlement units of local
government (NEUs); local governments
which generally have populations below
50,000. These local governments have
not yet received direct fiscal relief from
the Federa! Government during the
COVID-19 public health smergency,
making Fiscal Recovery Funds
payments an important source of
suppaort for their public health and
economic responses. Section 603
requires Treasury to allocate and pay
Fiscal Recovery Funds to the States and
territories and requires the States and
territories to distribute Fiscal Recovery
Funds to NEUs bhased on pepulation
within 36 days of receipt unless an
extenston is granted by the Secretary.
The interim final rule clarifies certain
aspects regarding the distribution of
Fiscal Recovery by States and territories
to NEUs, as well as requirements around
timely payments from the Fiscal
Recovery Funds.

The ARPA requires that States and
territories allecate funding to NEUs in
an amount that bears the same
proportion as the population of the NEU
bears to the total population of all NEUs
in the State or territory, subject to a cap
(described below). Because the statute
requires States and territories to make
distributions based on pepulation,
States and territories may not place
additional conditions or requirements
an distributions to NEUs, beyond those
required by the ARPA and Treasury's
implementing regulations and guidance,
For example, a State may not impose
stricter limitations than permitted by
statute or Treasury regulations or
guidance on an NEU'’s use of Fiscal
Recovery Funds based on the NEU's
preposed spending plan or other
policies. States and territories are also
not permitted to offset any debt owed by
the NEU against the NEU’s distribution,
Further, States and territories may not
provide funding on a reimbursement
rasis—e.g., requiring NEUs to pay for
project costs up front before being
reimbursed with Fiscal Recovery Funds
payments—because this funding model
would not comport with the statutory
requirement that States and territories
make distributions to NEUs within the
statutory timeframe,

Similarly, States and territories
distributing Fiscal Recavery Funds
payments to NEUs are responsible for

complying with the Fisca! Recovery
Funds statutory requirement that
distributions to NEUs not exceed 75
percent of the NEU’s most recent
budget. Ths most recent budget is
defined as the NEU's most recent annual
total operating budget, including its
general fund and other funds, as of
Tenuary 27, 2020, Amounts in excess of
such cap and therefore not distributad
to the NEU must be returned to Treasury
by the State or territory. States and
territories may rely for this
determination on a certified top-line
budgst total from the NEU.,

Under the interim final rule, the total
allocation and distribution to an NEU,
ineluding the sum of both the first and
second tranches of funding, cannot
exceed the 75 percent cap. States and
territories must permit NEUs without
formal budgets as of January 27, 2420 to
self-certify their most recent annual
expenditures as of January 27, 2020 for
the purpaose of calculating the cap. This
approach will provide an administrable
means to implement the cap for small
local governments that do not adopt a
formal budgst.

Section 603(b)(3) of the Social
Security Act provides for Treasury to
make payments to counties but provides
that, in the case of an amount to be paid
to a county that is not a unit of general
local government, the amount shall
instead be paid to the State in which
such county is located, and such State
shall distribute such amount to each
unit of general local government within
such county in an amount that bears the
same proportion to the amount to be
paid to such county as the population
of such units of general local
government bears to the total population
of such county. As with NEUs, States
may not place additional conditions or
requirements on distributions to such
units of general local government,
beyond thosa required by the ARPA and
Treasury's implementing regulations
and guidance,

In the case of consolidated
governments, section 603(b){4) allows
consolidated governments (e.g., a city-
county consolidated government) to
receive payments under each allocation
based on the respective formulas, In the
case of a consolidated government,
Treasury interprets the budget cap to
apply to the consolidated government's
NEU allocation under section 603(bj(2}
but not to the consolidated
government’s county allocation under
section 603{b)(3).

If necessary, States and territories may
use the Fiscal Recovery Funds under
section 602(c){1}{A) to fund expenses
retated to administering payments to
NEUs and units of general local

government, as disbursing these funds
itself is a response to the public health
emergency and its negative economic
impacts. If a State or territory requires
mare time {o disburse Fiscal Recovery
Funds to NEUs than the allotted 30
days, Treasury will grant extensions of
not more than 30 days for States and
territories that submii a certification in
writing in accordance with section
603(b)(2)(C)(i1) (1), Additiona! extensions
may be granted at the discretion of the
Secretary.

Question 37; What are alternative
ways for States and ferritories to enforce
the 75 percent cap while reducing the
administrative burden on them?

Question 38; What criteria should
Treasury consider in assessing requests

for extensions for further time to

distribute NEU payments?
VI, Reporting

States {defined to include the District
of Columbia), territories, metropelitan
cities, counties, and Tribal governments
will be required to submit one interim
report and thereafter quarterly Project
and Expenditure reports through the
end of the award period on December
31, 2026, The interim report will
include a recipient’s expenditures by
category at the summary level from the
date of award lo July 31, 2021 and, for
States and territories, information
related to distributions to
nonentitlement units. Recipients must
submit their interim report ta Treasury
by August 31, 2021. Nonentitlement
units of local government are not
required to submit an interim repozt,

The quarterly Project and Expenditure
reports will include financial data,
information on contracts and subawards
over $50,000, types of projects funded,
and other information regarding a
recipient’s utilization of the award
funds. The reports will include the same
general data {e.g., on obligations,
expenditures, contracts, grants, and sub-
awards) as those submitted by recipients
of the CRY¥, with some modifications.
Meodifications will include updates te
the expenditure categories and the
addition of data elements related to
specific eligible uses, including some of
the reporting elements describad in
sections above. The initial quarterly
Project and Expenditure report will
cover two calendar quarters from the
date of award to September 306, 2021,
and must be submitted to Treasury by
October 31, 2021. The subsequent
quarterly reports will cover one
calendar quarter and must be submitted
to Treasury within 30 days after the end
of sach calendar quarter.

Nonentitlement units of local
governmont will be required to submit
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annual Project and Expenditure reports
until the end of the award period on
December 31, 2026, The initial annual
Project and Expenditure report for
nonentitlement units of local
government will cover activity from the
date of award to September 30, 2021
and must be submitted to Treasury by
Octoher 31, 2021, Ths subsequent
annual reports must be submitted to
Treasury by October 31 sach year.

States, texritories, metropolitan cities,
and counties with a population that
excends 250,000 residents will also be
raquired to submit an annual Recovery
Plan Performance report lo Treasury.
The Recovery Plan Performance report
will provide the public and Treasury
information on the projects that
recipients are undertaking with program
funding and how they are planning {o
ensure project outcomes are achieved in
an effsctive, sfficient, and equitable
manner, Each jurisdiction will have
some flexibility in terms of the form and
content of the Recovery Plan
Performance report, as long as it
inciudes the minimum information
requirad by Treasury, The Recovery
Plan Performance report will include
key performance indicators identified
by the reciptent and some mandatory
indicators identified by Treasury, as
well as programmatic data in specific
eligible use categories and ths specific
reporting requirements described in the
sections above, The initial Recovery
Plan Performancs report witl cover the
period from the date of award te July 31,
2021 and must be submitted to Treasury
by August 31, 2021, Thereafter,
Recovery Plan Performance reports will
cover a 12-month period, and recipients
will be required to submit the report to
Treasury within 30 days after the end of
the 12-month period. The second
Recovery Plan Performance report will
cover the period from July 1, 2021 to
June 30, 2022, and must be submitted to
Treasury by July 31, 2022, Bach annual
Recovery Plan Performance report must
be posted on the public-facing website
of the recipient. Local governments with
fewer than 250,000 residents, Tribal
governments, and nonentitlement units
of local government are not required to
develop a Recavery Plan Performance
report.

Treasury will provide additional
guidance and instructions on the
reporting requirements outlined above
for the Fiscal Recovery Funds at a later
date.

IX. Comments and Effective Date

This interim final rule is being issued
without advanee notice and public
cemment to allow for immediate
implementation of this program. As

discussed below, the requirements of
advanee notice and public comment do
not apply “to the extent that thers is
involved . . . a matter relating to agency
. . .grants.” 141 The interim final rule
implements statutory conditions on the
eligible uses of the Fiscal Recovery
Funds grants, and addresses the
payment of those funds, the reporting
on uses of funds, and potential
consequencas of ineligible uses. In
addition and as discussad below, the
Administrative Procedure Act also
provides an exception to ordinary
notice-and-comment procedures “when
the agency for good cause finds (and
incorpeorates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are impracticable,
unngcessary, or conirary to the public
interast.” 182 This good cause
justification also supports walver of the
60-day delayed effective date for major
rules under the Congressional Review
Act at 5 11.5.C. 808(2). Although this
interim final rule is effective
tmmediately, comments are solicitad
from interested members of the public
and from recipient governments on all
aspects of the interim final rule.

These comments must be submitted
on or before July 16, 2021,

X. Regulatory Analyses
Executive Orders 12866 and 13563

This interim final rule is
economically significant for the
purposss of Exscutive Orders 12866 and
13583, Treasury, however, is proceeding
under the emergency provision at
Executive Order 12866 section 6(a)(3)(D)
based on the need to act expeditiously
to mitigate the current economic
canditions arising from the COVID-18
public health emergency, The rule has
been reviewed by the Office of
Management and Budget {(OMB} in
accordance with Executive Order 12866,
This ruls is necessary to implement the
ARPA in order to provide economic
relief to State, local, and Tribal
governments adversely impacted by the
COVID-19 public health emergency.

Under Executive Order 12866, OMB
must determine whether this regulatory
action is “significant” and, therefore,
subject to the requirements of tha
Executive Order and subject to review
by OMB, Section 3(f} of Executive Order
12866 defines a significant regulatory

w15 {],8.C. 553{a)(2).

w2 5 11,8.C, 553{b){3)(B); sae also 5 U.5.C.
553(d)(3) (creating an exception to the requirement
of a 30-day delay before the effective dete of a rule
“for good cause found and published with the
rule),

action as an action likely to resultin a
rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or Tribal governments or
communities in a material way (also
reforrad to as “economically significant”
regulations);

(2} Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlements, grants, user
faes, or loan programs or the rights and
obligations of recipients thereof; or

{4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This regulatory action is an
economically significant regutatory
action subject to review by OMB under
section 3(f) of Executive Order 12866.
Treasury has also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, sectien 1(b) of
Executive Order 13563 requires that an
agency:

{1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
{recognizing that some benefits and
costs are difficult to quantify);

(2] Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives taking
into account, among other things, and to
the extent practicable, the costs of
cumulative regulations;

{3) Select, in choosing among
alternative regulatory approaches, those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and squity);

{4) To the extent feasible, specify
performance objectives, rather than the
bohavior or manner of compliance a
regulated entity must edopt; and

(5) Identify and assess available
alternatives to direct regulation,
including providing economic
incentives—such as user fees or
marketable permits—to encourage the
desired behaviar, or providing
information that enables the public to
make chofcss.

Executive Order 13563 also requires
an agency “to use the best available
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techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” OMB's Office of
Information and Regulatory Affairs
(OIRA) has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

Treasury has assessed the potential
costs and benefits, both quantitative and
qualitative, of this regulatory action, and
is issuing this interim final rule only on
a reasoned determination that the
benefits exceed the costs. In choosing
among alternative regulatory
approaches, Treasury selected those
approaches that would maximize net
benefits. Based on the analysis that
follows and the reasons stated
elsewhere in this document, Treasury
believes that this interim final rule is
consistent with the principles set forth
in Executive Order 13563,

Treasury also has determined that this
regulatory action does not unduly
intexfere with States, territories, Tribal
governments, and localities in the
exercise of their governmental
functions,

This Regulatory Impact Analysis
discusses the need for regulatory action,
the potential benefits, and the potential
costs,

Need for Regulatory Action. This
interim final rule implements the $350
billion Fiscal Recovery Funds of the
ARPA, which Congress passed to halp
States, territories, Tribal governments,
and localities respond to the ongoing
COVID-19 public health smergency and
its economic impacts. As the agency
charged with execution of these
programs, Treasury has concluded that
this interim final rule is needed to
ensure that reciptents of Fiscal Recovery
Funds fully understand the
requirements and parameters of the
program as set forth in the statute and
deploy funds in a manner that best
reflacts Congress’ mandate for targeted
fiscal relief.

This interim final rule is primarily a
transfer rule; It transfers $350 billion in
aid from the Federal Government to
staies, territories, Tribal governments,
and localifies, generating a significant
maerosconomic effect on the 1.8,
aconomy. In making this transfer,
Treasury has sought to implement the
program in ways that maximize its
potential benefits while minimizing its
costs, It has done so by aiming to target
relief in key areas according to the
congressional mandate; offering clarity
to States, territories, Tribal
governments, and localities while
maintaining their flexibility to respond

to local needs; and limiting
administrative burdens,

Analysis of Benefits, Relative to a pre-
statutory baseline, the Fiscal Recovery
Funds provide a combined $350 hillion
to State, local, and Tribal governments
for fiscal relief end support for costs
incurred responding to the COVID-18
pandemic. Treasury believes that this
transfer will generate substantial
additional economic activity, although
given the flexibility accorded to
recipients in the use of funds, it is not
possible to precisely sstimate the extent
to which this will occur and the timing
with which it will ocour, Economic
research has demonstrated that state
fiscal relief is an efficient and effective
way to mitigate declines in jobs and
output during an economic
downturn.1®? Absenl such fiscal relief,
fiscal austerity among State, lecal, and
Tribal governments could exert a
prolonged drag on the overall economic
recavery, as occurred follewing {he
2007-09 recession. 184

This interim final rule provides
benefits across several aresas by
implementing the four eligible fanding
uses, as defined in statute:
Strengthening the response to the
COVID-19 public health emergency and
its economic impacts; easing fiscal
pressure on State, local, and Tribal
governments that might otherwise lead
to harmful cutbacks in employment or
government services; providing
premium pay to essential workers; and
making necessary investments in certain
types of infrastructure. In implementing
the ARPA, Treasury also sought to
support disadvantaged communities
that have been disproportionately
impacted by the pandemic. The Fiscal
Recovery Funds as implemented by the
interim final rule can be expected to
channel resources toward these uses in
order to achieve substantial near-term
sconomic and public health benefits, as
well as Ionger-term bensefits arising from
the allowabls investments in water,
sewer, and broadband infrastructure and
aid to families.

103 Gabriel Chodorow-Reich st al., Does State
Fiscal Reliof during Recessions Ingrease
Employment? Evidence from the American
Recovery and Reinvestment Act, American Econ. fo
Econ. Policy, 4:3 118-45 {Aug, 2012}, available at
httpsi//www.aeaweb.orgfarticlestid=10,1257/
pol.4.3.118.

124 Spp, 0.8, Fitzpatzick, Haughwout & Setran,
Fiscal Drag from the State and Local Sector?,
Liberty Straet Economics Blog, Federal Reserve
Bank of New York (June 27, 2012), hilps://
wuw.libsrlystreelecoromivs.newyarkfed.orgl2012/
ps/fiscal-drag-from-tho-state-and-local-sector.hitml;
Hrl Jonas, Great Recossion and Fiscal Squeeze al
1J,S, Subnational Government Lovel, IMF Working
Paper 12/184, (July 20%2), availabls al hilps:/
www.imf. erglexternal/pabs/ft/vp/2012/
wp12184,pdf; Gordon, supra note 9.

These benefits ars achiaved in the
interim final rule through a broadly
flexible approach that sets clear
guidelines on eligible usss of Fiscal
Recovery Funds and provides State,
local, and Tribal government officials
discretion within those eligible uses to
direct Fiscal Recovery Funds to areas of
greatest need within their jurisdiction.
While preserving recipients’ overall
flexibility, the interim final rule
includes several provisions that
implement statutory requirements and
will help support use of Fiscal Recovery
Funds to achisve the intended benefits,
The remaindar of this section clarifies
how Treasury’s approach to key
provisions in the interim final rule will
contribute to greater realization of
bensfits from the program,

« Revenue Loss: Recipients will
compute the extent of reduction in
revenue by comparing actual revenus to
a counterfactual trend representing what
could have plausibly been expected to
occur in the absence of the pandemic,
The counterfactual trend begins with
the last full fiscal year prior to the
public health emergency {(as required by
statute) and prejects forward with an
annualized growth adjustmsnt,
Treasury's decision to incorporate a
growth adjustment into the calculation
of revenue loss ensures that the formula
more fully captures revenue shortfalls
relative to recipients’ pre-pandemic
expectations, Moveover, recipients will
have the opportunity to re-calculate
revenue loss at several points
throughout the program, recognizing
that some recipients may experience
revenue effects with a lag. This option
to re-calculate revenue loss on an
ongoing basis should result in more
support far recipients to avoid harmful
cutbacks in future years. In calculating
revenue loss, recipients will look at
general revenue in the aggregats, rather
than on a scurce-by-source basis. Given
that recipients may have experienced
offsotting changes in revenues across
sources, Treasury's approach provides a
more accurate reprosentation of the
effect of the pandemic on overall
Tevenuss,

» Premium Pay: Per the statute,
recipients have broad latitude to
designate critical infrastructure sectors
and make grants to third-party
employers for the purpose of providing
premium pay or otherwise respond to
essential workers, While the interim
final rule generally preserves the
flexibility in the statute, it does add a
requirement that recipients give written
justification in the case that premium
pay would increase a worker's annual
pay above a certain threshold. To set
this threshold, Treasury analyzed data
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from the Bureau of Labor Statistics to
determine a level that would not require
further justification for premium pay to
the vast majority of essential workers,
while requiring higher scrutiny for
provision of premium pay te higher-
earners who, even without premium
pay, would likely have greater personal
financlal resources to cope with the
effects of the pandemic, Treasury
balisves the threshold in the interim
final rule strikes the appropriate balance
hetween preserving flexibility and
helping encourage use of these
resources to help those in greatest need,
The interin final rule also requires that
eligible workers have regular in-persen
interactions or regular physical
handling of items that were also
handled by others. This requirement
will also help encourage use of financial
resources for these who have endured
the heightened risk of performing
essential work,

« Withholding of Payments to
Recipients: Treasury believes that for
the vast majority of recipient entities, it
will be appropriate to receive funds in
two separate paymants, As discussed
above, withholding of payments ensures
that recipients can adapt spending plans
to evelving economic conditions and
that at least some of the economic
benefits will be realized in 2022 ar later,
However, consistent with authorities
granted io Treasury in the statute,
Treasury recognizes that a subsat of
States with significant remaining
elsvation in the unemployment rate
could face heightened additional near-
term needs to aid unemployed workers
and stimulate the recovery. Therefore,
for a subset of Siate governments,
Treasury will not withhold any funds
from the first payment, Treasury
believes that this approach strikes the
appropriate balance hetween the general
reasons to provide funds in two
payments and the heightened additional
near-term needs in specific States. As
discussed above, Treasury set a
threshold based on historical analysis of
unemploymsnt rates in recessions.

o Hiring Public Sector Employees:
The interim final rule states explicitly
that recipionts may use funds to restore
their workforces up to pre-pandemic
levels. Treasury believes that this
statement is beneficia! because it
eliminates any uncertainty that couid
cause delays or otherwise negatively
impact restoring public sector
workforees (which, at time of
publication, remain significantly below
pre-pandemic levels),

Finally, the interim final rule aims to
promote and streamline the provision of
assistance to individuals and
communities in greatest need,

particularly communities that have been
historically disadvantaged and have
experienced disproportionate impacts of
the COVID-19 crisis. Targeting relief is
in line with Executive Order 13885,
*“Advancing Racial Equity and Support
for Underserved Communities Through
the Federal Government,” which laid
out an Administration-wide priority to
support “equity for all, including peopls
of color and others who have been
historically underserved, marginalized,
and adversely affected by persistent
poverty and inequality.’’ 18 To this end,
the interim final rule enumerates a list
of services that may be provided using
Fiscal Recovery Funds in low-income
areas to address the disproportionate
impacts of the pandemic in these
communities; establishes the
characteristics of essential workers
eligible for premium pay and
encouragement to serve workers based
on financial nesd; provides that
recipients may use Fiscal Recovery
Funds to restore (to pre-pandemic
levels) state and local workforces, where
women and people of color are
disproportionately representad; 18% and
targets investments in broadband
infrastructure to unserved and
underserved areas. Collectively, these
provisions will promote use of resources
to facilitate the provision of assistance
to individuals and communities with
the greatest need.

Analysis of Costs, This regulatory
action will generate administrative costs
relative to a pre-statutory baseline. This
includes, chiefly, costs required to
administer Fiscal Recovery Funds,
overses subrecipients and beneficiaries,
and file periodic reports with Treasury,
It also requires States 1o allocate Fiscal
Recovary Funds to nonentitlement
units, which are smaller units of local
government that are statutorily required
to receive their funds through States,

Treasury expects that the
administrative burden associated with
this program will be moderate for a
prant program of its size. Treasury
expects that most recipients receive
direct or indirect funding from Federal
Government programs and that many

185 Exocutive Order on Advancing Racial Equity
and Support for Underserved Communities through
the Federal Government {Jan. 20, 2021) (86 FR 7009,
January 26, 2021), https://www.whitehouse.gov/
briafing-room/presidsntial-uctions/2021/01/20(
executive-order-advancing-racial-equilty-and-
support-for-underserved-communitiss-ihrough-the.
federal-government/ (last visited May 9, 2021).

00 Dpvid Cooper, Mary Gahle & Algernon Austin,
Economic Policy Instituta Briefing Paper, The
Public-Sector Jobs Crisis: Women and Aftican
Amerleans hit hardest by job losses in state and
local governments, hitps://www.epi.orgl
publication/bp339-public-sector-jobs-crisis {last
visitad May 9, 2021),

have familiarity with how to administer
and report on Federal funds or grant
funding provided by other entities, In
particular, States, territories, and large
lacalities will have received funds from
the CRF and Treasury expects them {o
rely heavily on established processes
devaloped last year or threugh prior
grant funding, mitigating burden on
these governments,

Treasury expects to provide technical
assistance to defray the costs of
administration of Fiscal Recovery Funds
to further mitigate burden, In making
implementation choices, Treasury has
hosted numerous consultations with a
diverse range of direct recipients—
States, small cities, counties, and Tribal
governments—along with various
communities acrass the United States,
including those that are underserved.
Treasury lacks data to estimate the
precise extent to which this interim
final rule generates administrative
burden for State, local, and Tribal
governments, but seeks comment to
better estimate and account for these
costs, as well as on ways to lessen
administrative burdens,

Executive Order 13132

Executive Order 13132 (entitled
Federalism) prokibits an agency from
publishing any rule that has federalism
implications if the ruls sither imposes
substantial, direct compliance costs on
Stats, local, and Tribal governments,
and is not required by statute, or
preempts state law, unless the agency
meets the consultation and funding
requirements of section 6 of ths
Executive order, This interim final rule
does not have federalism implications
within the meaning of the Executive
order and does not impose substantial,
direct compliance costs on State, local,
and Tribal governments or preempt siate
law within the meaning of the Executive
order, The compliance costs are
imposed on State, local, and Tribal
governments by sections 662 and 603 of
the Social Security Act, as enacted by
the ARPA, Notwithstanding the above,
Treasury has engagsd in efforts to
consult and work cooperatively with
affected State, local, and Tribal
government officials and associations in
the process of developing the interim
final rule. Pursuant to the requirements
set forth in section 8(a) of Executive
Order 13132, Treasury certifies that it
has complied with the requirements of
Fxscutive Order 13132.

Administrative Procedure Act

The Administeative Procedure Act
(APA)}, 5 U.S.C, 551 ef seq., generally
requires public notice and an
opportunity for comment before a rule
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becomes sffective. However, the APA
provides that the requirements of 5
U.S.C. 553 do not apply "“to the exfent
that there {s involved . . . a matter
relating to agency . . . grants.” The
interim final rule implements statutory
conditions on the eligible uses of the
Fiscal Recovery Funds grants, and
addresses the payment of these funds,
the reparting on uses of funds, and
potential consequencas of ineligible
uses. The rule is thus "both clearly and
directly related to a federal grant
program.” National Wildlife Federation
v. Snow, 561 F.2d 227, 232 (D.C. Cir,
1978). The rule sets forth the “process
necessary to maintain state. . .
sligibility for federal fands,” id., as well
as the “methed{s] by which states can

. . . qualify for federal aid,"” and othar
“integral part[s] of the grant program,”
Center for Auto Safety v. Tiemann, 414
F. Supp. 215, 222 (D.D.C. 1976}, As a
result, the requirements of 5 U.5.C. 553
do not apply.

The APA also provides an exception
to ordinary notice-and-comment
procedures “when the agency for good
cause finds {and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest,” 5 U,8.C.
553(b){(3)(B); see also 5 11,8.C, 553(d)(3)
{creating an exception to the
requirement of a 30-day delay before the
effective date of a rule “for good cause
found and published with the rule”).
Assuming 5 U.5.C. 553 applied,
Treasury would still have good cause
under sections 553(h}3)(B] and
553{d)(3) for not undertaking section
553's requirernents, The ARPA is a law
responding to a historic sconomic and

public health emergency; it is
“gxtraordinary” legislation about which
“both Congress and the President
articulated a profound sense of
‘urgency.”' Petry v. Block, 737 F.2d
1193, 1200 (D.C. Cir, 1984). Indeed,
sevordl provisions implemented by this
interim final Tule (sections 602(c){1)(A)
and 803(c){1)(A)) explicitly provide
funds to “respond to the public health
smergency,” and the urgency is further
exemplified by Congress's command {in
sections 602(b)(8)(B) and 603(b}(7)(A))
that, “[tlo the sxtent practicable,” funds
must be provided to Tribes and cities
“not later than 60 days after the date of
enactment.” See Philadelphia Citizens
in Action v, Schweiker, 669 F.2d 877,
884 {3d Cir, 1982) {finding good cause
under circumstances, including
statutory time limits, where APA
procedures would have been '‘virtually
impossible”). Finally, there is an urgent
need for States to undertake the
planning necessary for sound fiscal
pelicymaking, which requires an
understanding of how funds provided
under the ARPA will augment and
interact with existing budgstary
resaurces and tax policies, Treasury
undarstands that many states require
immediate rules on which they can rely,
especially in light of the fact that the
ARPA “covered period” began on
March 3, 2021. The statutory urgency
and practical necessity are geod cause to
forego the ordinary requirements of
notice-and-comment rulemaking.

Congressional Review Act

The Administrator of OIRA has
determined that this is a major rule for
purposes of Subtitle E of the Small
Business Regulatory Enforcement and
Fairness Act of 1996 (also known as the

Congressional Review Act or CRAJ (6
U.S.C. B04(2) et seq.). Undar the CRA,
a major rule takes effect 60 days after
the rule is published in the Federal
Register. 5 U.S.C. 801(a)(3).
Notwithstanding this requirement, the
CRA allows agencies to dispense with
the requirements of section 801 when
the agency for good cause finds that
such procedure would be impracticable,
unnecessary, or contrary to the public
interest and the rule shall take effect at
such time as the agency promulgating
the rule determinas. 5 U.5.C. 808(2).
Pursuant to section 808{2), for the
reasons discussed ahove, Treasury for
good cause finds that a 60-day delay to
provide public notice is impracticable
and contrary to the public interest.

Paperwork Reduction Act

The information collections
associated with State, territory, local,
and Tribal government applications
materials necessary to receive Fiscal
Recovery Funds (e.g., payment
information collection and acceptance
of award terms) have been reviewed and
approved by OMB pursuant to the
Paperwork Reduction Act (44 U.5.C.
chapter 35) (PRA) emergency processing
procedures and assigned control
number 1505-0271, The information
collections related to ongoing reporting
requirements, as discussed in this
interim final ruls, will be submitted to
OMB for emergency processing in the
near future, Under the PRA, an agency
may not conduct or sponsor and a
respondent is not required to respond
to, an information collection unless it
displays a valid OMB control number,

Estimates of hourly burden under this
program are set forth in the table below,
Burden estimates below are preliminary.

Number of Number of
Houss per Total burden Cost to respondent
Reporting respondents | responses per | Total responses .
rostimatod) respondegl response in hours {$48,80 per hour”)
Reciplent Payment FOrm .o 5,050 [ 1 cinvnnirinnn 5,050 | .25 {15 minutes) ... 1,262.5 $61,610
Acceptance of Award Terms .. 5,050 1 ... 5,050 | .25 {15 minutes) ... 1,262.5 61,610
Titte V| ASSUIANCES wovvvainiiiveresienmasens 5,050 | 1 .. . 5,050 | .50 {30 minutes) ... 2,626 123,220
Quarterly Project and Expendilure Se- 5,050 | 4*** i 20,200 | 25 oo 506,000 24,644,000
port.
Annual Project and Expendilure Re- TBD | 1 per year ...... 120,000-40,000 | 156 .. 300,000-600,000 | 14,640,060-29,280,000
port from NEUS,
Annual Recovery Plan Porformance 418 1 1 per year ... 418 | 100 41,800 2,039,840
report.
TRl o ()| NAA 55,768-76,768 | 141 851,850-1,151,850 | 41,570,280-56,210,280

sayureay of Labor Stalistics, U.8. Department of Labor, Oecupational Outlook Handback, Accountants and Aud
noss-and-financlatiaccountants-and-auditors.him {visited March 28, 2020), Base wage of $33.89/hour increased by 44 per

cosl of employee compensation (benefits, &lc.} for a fully icaded wage raie of $48.80.

**5,050-TBD,
***Par year after first year.
1 (Estimate only).

Periodic reporting is required by
section 602(c} of Section VI of the Social
Security Act and under the interim final
rule.

As discussed in Section VIII of this
SUPPLEMENTARY INFORMATION, recipients
of Fiscal Recovery Funds will be
roguired to submit one interim report

{ors, on the internet at hifps:/www.bls.goviooh/busi-
cent 1o account for fully loaded employer

and thereafter quarterly Project and
Expenditure reports until the end of the
award period. Recipients must submit
interim reports to Treasury by August
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31, 2021, The quarterly Project and
Expenditure reports will include
financial data, information on contracts
and subawards over $50,000, types of
projects funded, and other information
regarding a recipiont’s utilization of the
award funds,

Nonentitlement unit recipients will be
required to submit annual Project and
Expenditura reports until the end of the
award period, The initial annual Project
and Expenditure report for
Nomnentitlement unit recipients must be
submitted to Treasury by October 31,
2021, The subsequent annual reports
must be submitted to Treasury by
Qctober 31 each year. States, territories,
metropolitan cities, and counties with a
population that exceeds 260,000
residents will also be required to submit
an annual Recovery Plan Performance
report to Treasury. Tha Recovery Plan
Performance report will include
descriptions of the projects funded and
information on the performance
indicators and objectives of the award.
Fach annual Recovery Plan Performance
report must be posted on the public-
facing website of the recipient. Treasury
will provide additional guidance and
instructions on the all the reporting
requirements outlined above for the
Fiscal Recovery Funds program at a
later date.

These and related periodic reporting
requirements are under considaration
and will be submitted to OMB for
approval under the PRA emergency
provisions in the near future.

Treasury invites comments on all
aspects of the reporting and
recordkeeping requirements including:
(&) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility; (b) the
accuracy of the estimate of the burden
of the collection of information; {c} ways
to enhance the quality, utility, and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information;
and (e) estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information. Comments
should be sent by the comment deadline
to the wivw.regulations.gov docket with
a copy fo the Office of Information and
Regulatory Affairs, U.S. Office of
Management and Budget, 725 17th
Street NW, Washington, DG 20603; or
email to ofra_submission@omb.eop.gov.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule, or a final rule

pursuant to section 563(b) of the
Administrative Procedure Act or
another law, the agency must prepare a
regulatory flaxibility analysis that meets
the requirements of the RFA and
publish such analysis in the Federal
Register. 5 U.8,C, 603, 604,

Rules that are sxempt from notice and
comment uider the APA are also
exempt from the RFA requirements,
including the requirement to conduct a
regulatory flexibility analysis, when
among other things the agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest, Since this rule is exempt from
the notice and comment requirements of
the APA, Treasury is not required to
conduct a regulatory flexibility analysis,

List of Subjects in 31 CFR Part 35

Executive compensation, Public
health emergency, State and local
governments, Tribal governments.

For the reasons stated in the
preambis, the Department of the
Treasury amends 31 CFR part 35 as
follows:

PART 35—PANDEMIC RELIEF
PROGRAMS

a 1, The authority citation for part 35 is
ravised to read as follows:

Authority: 42 U.5.C, 80z(f); 42 U.S.C.
803(0); 3% U.S.C. 321; Division N, Title V,
Subtitle B, Pub. L. 116280, 134 Stal, 1182;
Section 104A, Pub, L. 163-325, 108 Stat,
2160, as amended (12 U.8.C, 4701 of seq.);
Pub. L, 117-2, 135 Stat, 4 (42 U.S.C. 802 et
seq.),

m 2, Revise the part heading to read as
set forth above,
® 3. Add subpart A to read as follows:

Subpart A—Coronavirus State and
Local Fiscal Recovery Funds

Sec,
36.1
35.2
35.3
354
35.6
35.8
35,7

Purpose,

Applicability,

Definitions.

Reservation of authority, reporting,
Use of funds,

Eligible uses.

Pensions.

35.8 Tax.

35.9 Compliance with applicable laws.
35,10 Recoupmsnt.

35,11 Payments to States.

35.12 Disiributions to nonentitlement units
of local government and units of general
local government,

§35.1 Purpose.

This subpart implements section 8501
of the American Rescue Plan Act
(Subtitle M of Title IX of Pub. L.

117-2), which amends Title VI of the
Social Security Act (42 U.S.C. 801 et

seq.) by adding sections 602 and 603 to
establish the Coronavirus State Fiscal
Recovery Fund and Goronavirus Local
Fiscal Recovery Fund.

§35.2 Applicabllity.

This subpart applies to States,
territories, Tribat governments,
metropolitan cities, nonentitlerent
units of local government, counties, and
units of general local government thal
accept a payment or transfer of funds
made under section 602 or 603 of the
Sacial Security Act,

§35.3 Definitlons,

As used in this subpart:

Baseline means tax revenue of the
recipient for its fiscal year ending in
2019, adjusted for inflation in each
reporting year using the Bureau of
Economic Analysis’s Implicit Price
Deflator for the gross demestic product
of the United States.

County means a county, parish, or
other equivalent county division (as
defined by the Census Bureau}.

Covered benefits includs, but are not
limited to, the costs of all types of leave
(vacation, family-related, sick, military,
bereavemsnt, sabbatical, jury duty),
employee insurance (health, life, dental,
vision), retirement (pensions, 401(k)},
unemployment bensfit plans (Federal
and State), workers’ compensation
insurance, and Federal Insurance
Contributions Act taxes {(which includes
Social Security and Medicare taxes},

Covered change means a change in
law, regulation, or administrative
interpretation. A change in law includes
any final legislative or regulatory action,
a new or changed administrative
interpretation, and the phase-in or
taking effect of any statute or rule if the
phase-in or taking effect was not
prescribad prior to the start of the
covered period.

Govered period means, with respect to
a State, Territory, or Tribal government,
the period that:

{1) Begins on March 3, 2021; and

(2) Ends on the last day of the fiscal
year of such State, Territory, or Tribal
government in which all funds received
by the State, Territory, or Tribal
government from a payment made
undsr section 602 or 603 of the Social
Security Act have been expended or
returned to, or recovered by, the
Secretary,

COVID-19 means the Coronavirus
Disease 2019.

COVID-19 public health emergency
means the period beginning on January
27, 2020 and until the termination of the
national emergency concerning the
COVID-19 outbreak declared pursuant
to the National Emergencies Act (50
U.S.C. 1801 ef seq.).
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Deposit means an extraordinary
payment of an accrued, unfunded
liability. 'The term deposit does not refer
to routine contributions made by an
employer to pension funds as part of the
employer’s obligations related to
payroll, such as sither a pension
contribution consisting of a normal cost
component related to current employees
or a component addressing the
amortization of unfunded liabilities
calculated by reference to the
employer’s payroll costs.

Eligible employer means an employer
of an eligible worker who performs
essential work,

Eligible workers means workers
needed to maintain continuity of
operations of essenttal critical
infrastructure sectors, including health
care; emergency respense; sanitation,
disinfection, and cleaning work;
maintenance work; grocery stores,
restaurants, food production, and food
delivery; pharmacy; biomedical
research; behavioral health work;
medical testing and diagnostics; home-
and community-based health cara or
assistance with activities of daily living;
family or child care; social services
work; public health work; vital services
to Tribes; any work performed by an
employee of a State, local, or Tribal
government; educational work, school
nutrition work, and other work reguired
to eperate a school facility; laundry
work; elections work; solid waste or
hazardous materials management,
response, and cleanup work; work
requiring physical interaction with
patients; dental care work;
transportation and warehousing; work at
hotel and commercial lodging facilities
that are usad for COVID-18 mitigation
and containment; work in a mortuary;
work in eritical clinical research,
development, and testing necessary for
COVID-19 response.

(1} With respect to a recipient that is
a metropolitan city, nonentitiement unit
of local government, or county, workers
in any additional sectors as sach chief
executive officer of such recipient may
designate as critical to protect the health
and well-being of the residents of their
metropolitan city, nonentitlement unit
of local government, or county; or

(2) With respect to a State, Tarritory,
or Tribal government, workers in any
additional sectors as each Governor of a
State or Territory, or each Tribal
government, may designate as critical to
protect the health and well-being of the
residents of their State, Territory, or
Tribal governmendt.

Essential work means work that:

{1) Is not performed while
teleworking from a residence; and

(2) Involves:

{i) Regular in-persen interactions with
patients, the public, or coworkars of the
individual that is performing the work;
or

(i) Regular physical handling of items
that were handled by, or are to be
handled by patiants, the public, or
coworkers of the individual that is
performing the work.

Funds means, with respect to a
recipient, amounts provided to the
reciplent pursuant to a payment made
under section 602(b) or 603¢b) of the
Social Security Act or transferred to the
recipient pursuant to section 603 (c)(4)
of the Social Security Act.

General revenue means money that is
recetved from tax revenue, current
charges, and miscellansous general
revenua, excluding refunds and other
correcting transactions, proceeds from
issuance of debt or the sale of
investments, agency or private trust
transactions, and Intergovernmental
transfers from the Federal Government,
including transfers made pursuant to
section 9901 of the American Rescus
Plan Act. General revenue does not
include revenues from utilities. Revenue
from Tribal business enterprises must be
included in general revenue,

Intergovernmental fransfers means
money received from other
governments, including grants and
shared taxes.

Metropolitan city has the meaning
given that term in section 102(a){(4) of
the Housing and Community
Development Act of 1974 (42 U.5.C.
5302(a)(4)) and inclides cities that
relinquish or defer their status as a
metropolitan city for purposes of
receiving allocations under section 106
of such Act (42 U,S8.C. 5308) for fiscal
year 2021.

Net reduction in total spending is
measured as the State or Territory’s total
spending for a given reporting year
excluding its spending of funds,
subtracted from its total spending for its
fiscal year ending in 2019, adjusted for
inflation using the Bureau of Economic
Analysis's Implicit Price Doflator for the
gross domestic produet of the United
States,

Nonentitlement unit of local
government means a “city,” as that term
1s defined in section 102{a}(5) of the
Housing and Community Dsvelopment
Act of 1974 (42 U.S.C. 5302(a)(5)), that
is not a metropolitan city.

Nonprofit means a nonprofit
organization that is exempt from Federal
income taxation and that is described in
section 501{c)(3} of the Internal Revenue
Cade.

Obligation means an order placed for
property and services and entering into

contracts, subawards, and similar
transactions that require payment,

Pension fund means a eﬁned benefit
plan and does not include a defined
contribution plan,

Premium pay means an amcunt of up
to $13 per hour that is paid to an
eligible worker, in addition to wages or
remuneration the eligible worker
atherwlse receives, for all work
performed by the eligible worker during
the COVID-19 public heslth emergency.
Such amount may not excesd $25,000
with respect to eny single eligible
worker, Premium pay will be
considered to be in addition to wages or
remuneration the eligible worker
otherwise receives if, as measured on an
hourly rats, the premium pay is:

(1) With regard to work that the
eligible worker previously performed,
pay and remuneration equal to the sum
of all wages and remuneration
previously received plus up to $13 per
hour with no reduction, substitution,
offset, or other diminishment of the
sligible worker’s pravious, current, or
prospective wages or remuneration; or

{2) With regard to work that the
eligible worker continues to perform,
pay of up to $13 that is in addition to
the eligible worker's regular rate of
wages or remuneration, with no
reduction, substitution, offset, or other
diminishment of the workers’ current
and prospective wages or remuneration.

Qualified census tract has the same
meaning given in 26 U.S8.C,
42(d)(s)(B)(H){1).

Recipient means a State, Territory,
Tribal government, metrepelitan city,
nonentitlement unit of local
government, county, or unit of ganeral
local government that receives a
payment made under section 602(b} or
603(h) of the Social Security Act or
transfer pursuant to section 603(c)(4) of
the Social Security Act

Reporting year means a single year or
partial year within the covered period,
aligned to the current fiscal year of the
State or Territory during the covered
period.

Secretary means the Secretary of the
Treasury,

State means sach of the 50 States and
the District of Columbia.

Small business means a business
concern or other organization that:

{1) Has no more than 500 employees,
or if applicable, the size standard in
number of employees established by the
Administrator of the Small Business
Administration for the industry in
which the husiness concern or
organization operates; and

2) I3 a small business concern as
defined in section 3 of the Small
Business Act {15 U.5.C, 632).
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Tpx revenue means revenue received
from a compulsory contribution that is
exactod by a government for public
purposes excluding refunds and
corrections and, for purposes of § 35.8,
intergovernmental transfers. Tax
revenue does not include payments for
a special privilege granted or service
rendered, employee or employer
assessments and contributions to
finance retirement and social insurance
trust systems, or special assessments to
pay for capital improvements.

Territory means the Commaonwealth
of Puserto Rico, the United States Virgin
Islands, Guam, the Commonwealth of
the Northern Mariana Islands, or
American Samoa,

Tribal enterprise means a business
goncern:

{1) That is wholly owned by one or
maore Tribal governments, or by a
corparation that is wholly owned by one
or more Tribal governments; or

(2) That is swned in part by one ar
more Tribal governments, or by a
corporation that is wholly owned by one
or more Tribal governments, if all other
owners are either United States citizens
or small business concerns, as these
terms are used and consistent with the
definitions in 15 U.S.C, 857a(b){2)(D).

Tribal government means the
recognized governing body of any
Indian or Alaska Native tribe, band,
nation, puetlo, villags, community,
component band, or component
reservation, individually identified
{including parenthetically) in the list
published by the Bureau of Indian
Affatrs on January 29, 2021, pursuant to
section 104 of the Faderally Recognized
Indian Tribe List Act of 1994 (25 U.5.C,
5131).

Unemployment rate means the U-3
unemployment rate provided by the
Bureau of Labor Statistics as part of the
Local Area Unemployment Statistics
program, measured as total
unemployment as a percentage of the
civilian labor force.

Unemployment trust fund means an
unemployment trust fund established
under section 904 of the Social Security
Act (42 U.8.C. 1104),

Unit of general local government has
the meaning given to that term in
section 102 (a){1) of the Housing and
Comnmnity Development Act of 1974
(42 U.S.C. 5302{a)(1}).

Unserved and underserved
households or businesses means one or
more households or businesses that are
not currently served by a wireline
connection that reliably delivers at least
25 Mbps download speed and 3 Mbps
of upioad speed.

§35.4 Reservation of authority, reporting.

{a} Reservation of authority. Nothing
in this subpart shall limit the authority
of the Secretary to take action to enforce
conditions or violations of law,
including actions necessary to provent
evasions of this subpart,

(b} Extensions or accelerations of
fiming. The Secretary may extend or
accelerafe any deadline ar compliance
date of this subpart, including reporting
requirements that implement this
subpart, if the Secretary determines that
such extension or acceleration is
appropriats. In determining whether an
axtension or acceleration is appropriate,
the Secretary will consider the period of
time that would be extendsd or
accelerated and how the medified
timeline would facilitate compliance
with this subpart.

(e} Reporting and requests for other
information. During the covered period,
recipients shall provide to the Secrefary
periodic reports providing detailed
accounting of the uses of funds, all
modifications to a State or Territory's
tax revenue sources, and such other
information as the Secretary may
require for the administration of this
section, In addition to regular reporting
requirements, the Secretary may request
other additional information as may be
necessary or appropriate, including as
may be necessary to pravent evasions of
the requirsments of this subpart, False
statements or claims made to the
Secretary may result in criminal, civil,
or administrative sanctions, including
fines, imprisonment, civil damages and
penalties, debarment from participating
in Federal awards or contracts, and/or
any other remedy available by law.

§35.5 Use of funds.

{a) In general, A recipient may only
use funds to cover costs incurred during
the pariod beginning March 3, 2021, and
ending December 31, 2024, for oneg or
more of the purpeses enumerated in
sections 602(cH{1) and 603(c}{1) of the
Soclal Security Act, as applicable,
including those enumerated in section
§ 35,8, subject to the restrictions set
forth in sections 602(c)(2) and 603(c)(2)
of the Soeial Security Act, as applicable,

{b) Cosis incurred, A cost shall be
considered to have been incurred for
purposes of paragraph (a) of this section
if the recipient has incurred an
obligation with respect to such cost by
December 31, 2024,

{c) Return of funds. A recipient must
return any funds not obligated by
December 31, 2024, and any funds not
expended to cover such obligations by
December 31, 2028,

§35.6 Eligible uses.

(&) In general, Subject to §§ 35,7 and
35.8, a recipient may use funds for one
or more of the purposes described in
paragraphs (b) through (e] of this section

{(b) Responding to the public health
emergency or its negative economic
impacts. A recipient may use funds to
respond to the public health emergency
or its negative economic impacts,
inchuding for one or more of the
following purposes:

(1) COVID-19 response and
prevention. Expenditures for the
mitigation and prevention of COVID-19,
including:

(i} Expenses related to COVID-19
vaccination programs and sites,
including staffing, acquisition of
equipment or supplies, facilities costs,
and information technology or other
administrative expenses,

(ii) COVID~19-related expenses of
public hospitals, clinics, and similar
facilities;

{iii) COVID-18 related expenses in
congregate living facilities, including
skilled nursing facilities, long-term care
facilities, incarceration settings,
homeless sheltars, residential foster care
facilities, residential behavioral health
treatment, and other group living
facilities;

{iv) Expenses of establishing
temporary public medical facilities and
other measures to increase COVID-19
treatment capacity, including related
construction costs and other capital
investments in public facilities to mest
COVID—19-related operationsl needs;

{v) Expenses of establishing
temporary public medical facilities and
other measures fo increase COVID-19
{reatment capacity, including related
sonstruction costs and other capital
investments in public facilities to meet
COVID-19-related operational needs;

(vi) Costs of providing COVID-19
testing and monitoring, contact tracing,
and monitoring of case trends and
genomic sequencing for variants;

{vii) Emergency medical response
expenses, including emergency medical
transportation, related to COVID-19;

(viii) Expenses for establishing and
operating public telemedicine
capabilities for COVID-19-related
{reatment;

{ix) Expenses for communication
related to COVID~19 vaccination
programs and communication or
enforcement by recipients of public
health orders related to COVID-19;

{x) Expenses for acquisition and
distribution of medical and protective
supplies, including sanitizing products
and personal protective equipmsnt;

{xi) Expenses for disinfection of
public areas and other facilities in
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response to the COVID-18 public health
emergency;

(xii) Expensas for technical assistance
to local authoritiss or other entities on
mitigation of COVID-19-related threats
to public health and safety;

xiii) Expenses for quarantining or
isolation of individuals;

(xiv) Expenses cf providing paid sick
and paid family and medical leave to
public employees to enable compliance
with COVID-19 public health
precautions;

{xv) Expenses for treatment of the
long-term symptoms or effects of
COVID-19, including post-intensive
care syndrome;

(xvi) Expenses for the improvement of
ventilation systems in congregate
settings, public health facilities, or other
public facilities;

(xvii) Expenses related to establishing
or enhancing public health data
systems; and

(xviii) Mental health treatment,
substance misuse treatment, and other
behavioral health services.

(2) Public health and safety staff.
Payroll and covered benefit expenses for
public safety, public health, health care,
human servicas, and similar smployees
to the extent that the employee’s time is
spent mitigating or responding to the
COVID-19 public health emergency.

(3) Hiring State and local government
staff. Payroll, covered benefit, and other
costs associated with the recipient
increasing the number of its employees
up to the number of employees that it
employed on January 27, 2020,

{4} Assistance to unemployed
workers, Assistance, including job
training, for individuals who want and
are available for work, including those
who have looked for work sometime in
the past 12 months or who are
employed part time but who want and
are availablg for full-time work,

(8) Contributions to State
unemployment insurance trust funds.
Contributions to an unempioyment trust
fund up to the level required to restore
the unemployment trust fund to its
balance on Jaruary 27, 2620 or to pay
back advances received under Title XII
of tha Social Security Act (42 U,5.C.
1321} for the payment of benefits
hetween January 27, 2020 and May 17,
2021,

(8) Small businesses. Assistance to
small businesses, Including loans,
grants, in-kind assistance, technical
assistance or other services, that
responds to the negative economic
impacts of the COVID-19 public health
emergency.

(7} Nonprofits. Assistancs to nonprofit
organizations, including loans, grants,
in-kind assistance, technical assistance

or other services, that responds to the
negative economic impacts of the
COVID-19 public health emergency.

(8} Assistance to households,
Assistance programs, including cash
assistance programs, that respond to the
GOVID-19 public health emergency.

(9) Aid to impacted industries, Aid to
tourism, travel, hospitality, and other
impacted industries that responds to the
negative economic impacts of the
COVID-19 publc health emergency.

{10) Expenses to improve sfficacy of
public health or economic relief
programs. Administrative costs
associated with the recipient’s COVID-
19 public health emergency assistance
programs, including services responding
to the COVID-18 public health
emergency or its negative sconomic
impacts, that are not federally funded.

[Iill Survivor's benefits, Benefits for
the surviving family members of
individuals who have died from
COVID-18, including cash assislance to
widows, widowers, or dependsnts of
individuals who died of COVID-18,

(12) Disproportionately impacted
populations and communities. A
program, service, or other assistance
that is provided in a qualified census
tract, that is provided to households and
populations living in a qualified census
tract, that is provided by a Tribal
government, or that is provided to other
households, businesses, or populations
disproportionately impacted by the
COVID-18 public health emergency,
such ast

{i) Programs or services that facilitate
access to health and social services,
tncluding:

(A) Assistance accessing or applying
for public benefits or services;

{B) Remediation of lead paint or other
lead hazards; and

{C) Community violence intervention
programs;

(ii) Programs or services that address
housing insecurily, lack of affordable
housing, or homelessness, including:

{A) Supportive housing or other
programs or services to improve access
to stable, affordable housing among
individuals who are homeless;

(B) Development of affordable
housing to increase supply of affordable
and high-quality living units; and

(C) Housing vouchers and assistance
reloeating to neighborhoods with higher
levels of economic opportunity and to
reduce concentrated areas of low
economic opportunity;

(i) Programs or services that address
or mitigate the impacts of the COVID-
19 public health emergency on
education, including:

(A) New or expanded early learning
services;

{B) Assistance to high-poverty school
districts to advance equitable funding
across districts and geographies; and

(C) Educational and evidence-based
services to address the academic, social,
emotional, and mental health needs of
students; and

{iv) Programs or services that address
or mitigate the impacts of the COVID-
19 public health emergency on
chiidhood health or welfare, including:

(A) New or expanded childcare;

(B) Programs to previde homs visits
by health professionals, parent
educators, and social service
professionals to individuals with young
children to provide education and
assistance for economic support, health
needs, or child development; and

{C} Services for child welfare-
involvad families and foster youth to
provide support and education on child
dsvelopment, positive parenting, coping
skills, or recovery for mental health and
substancs use,

{c) Providing premium pay fo eligible
workers. A recipient may use funds to
provide premium pay to eligible
workers of the recipient who perform
essential work or to provide grants to
eligible employers, provided that any
premium pay or grants provided under
this paragraph (c} must respend to
eligible workers performing essential
wark during the COVID-19 public
health emergency. A recipient uses
premium pay er grants provided under
this paragraph (¢) to respond to sligible
workers performing essential work
during the COVID--19 public health
emergency if it prioritizes low- and
moderate-income persons. The recipient
must provide, whether for themselves or
on behalf of a grantee, & written
justification to the Secretary of how the
premium pay or grant provided under
this paragraph (c) rasponds to eligible
workers performing essential work if the
premium pay or grant would increase an
eligible worker's total wages and
remuneration above 150 percent of such
eligible worker’s residing State’s average
annual wage for all occupations or their
residing county's average annual wage,
whichever is higher,

(d) Providing government services, For
the provision of government services te
the extent of a reduction in the
recipient's general revenue, calculated
according to paragraphs (d)(1) and (2) of
this section,

(1) Frequency. A recipient must
calculate the reduction in its general
revanue using information as-of
December 31, 2020, December 31, 2021,
December 31, 2022, and December 31,
2023 (each, a calculation date} and
following each calculation dats,
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(2) Calculation, A reduction in a
recipient’s general revenue equals;

e

Max {[Base Year Revenue * (1 + Growth Adjustment)(12)] — Actual General Revenue,; 0}

Whaere:

Base Year Revenue is the recipient’s general
revenue for the most recent full fiscal
year prior to the COVD-18 public health
eInergency;

Growth Adjustment is equal to the greater of
4,1 percent {or 0,041) and the recipient’s
average annual revenue growth over the
three [ull fiscal years prior to the
COVID-19 public health emergsncy.,

n equals the number of months elapsed fram
the end of the base year to the
calculation date.

Actual General Revenue is a recipient’s
actual general revenua collected during
12-month period ending on each
caleulalion date;

Subscript t denotes the specific calculation
date.

(e) To make necessary investmentis in
infrastructure, A recipient may use
funds to make investments in:

(1} Clean Water State Revelving Fund
and Drinking Water State Revolving
Fund investments. Projects or activities
of the type that would be eligihle under
section 603(c) of the Federal Water
Pollution Control Act {33 U.S.C,
1383(c)) or section 1452 of the Safe
Drinking Water Act {42 U.5.C, 300j-12);

or,

(2) Broadband. Broadband
infrastructure that is designed to
provide service to unserved or
underserved households and businesses
and that is designed to, upon
completion:

(i) Reliably meet or exceed
symmairical 106 Mbps download speed
and upload speeds; or

{i1) In casas where it is not
practicable, because of the excessive
cost of the project or geography or
topography of the area to be served by
the project, to provide service meeting
the standards set forth in paragraph
(e)(2}(1) of this section:

(A) Reliably meet or exceed 100 Mbps
download speed and between at least 20
Mbps and 100 Mbps upload speed; and

(B) Be scalable to a minimum of 100
Mhbps downlead speed and 100 Mbps
upload speed.

§35.7 Pensions.
A recipient may not use funds for
deposit into any pension fund,

§35.8 Tax.

(a) Restriction. A State or Territory
shall not use funds to either directly or
indirectly offset a reduction in the net
tax revenue of the State or Territory

resulting from a covered change during
the covered period.

(b} Violation, Treasury will consider a
State or Territory to have used funds to
offset a reduction in net tax revenue if,
during a reporting year:

(1) Coversd change, The State or
Territory has made a covered change
that, either based on a reasonable
statistical methodology to isolate the
impact of the covered change in actual
revenue or based on projections that use
reasonable assumptions and do not
incorporate the effects of
macroeconomic growth to reduce or
increase the projected impact of the
covered change, the State or Territory
assesses has had or predicts to have the
effect of reducing tax revenue relative to
current law;

(2) Exceeds the de minimis threshold,
The aggregale amount of the measured
or predicted reductions in tax revenus
caused by covered changes identified
under paragraph (b)(1) of this section, in
the aggregate, exceeds 1 percent of the
State’s or Tervitory's baseline;

(3} Reduction in nef tax revenue, The
State or Territory reports a reduction in
net tax revenue, measured as the
differance between actual tax revenue
and the State’s or Territory’s baseline,
each measured as of the end of the
reporting year; and

{4) Consideration of other changes.
The aggregate amount of measured or
predicted reductions in tax revenua
caused by covered changes is greater
than the sum of the following, in each
case, as calculated for the veporting
year:

(i) The aggragate amount of the
expected increases in tax revenue
caused by one or more covered changes
that, either based on a reasonable
statistical methodology to fsolate the
impact of the covered change in actual
revenue or based on projections that use
reasonable assumptions and do not
incorperate the effects of
macroeconomic growth to reduce or
increase the projected impact of the
covered change, the State or Territory
assesses has had or predicts to havs the
effect of increasing tax revenue; and

(ii) Reductions in sperding, up to the
amount of the State's or Territory’s net
reduction in total spending, that are in;

{A) Departments, agencies, or
authorities in which the State or
Territory is not using funds; and

{B) Departments, agencies, or
autharities in which the State or
Territory is using funds, in an amount
equal to the value of the spending cuts
in those departments, agencies, or
authorities, minus funds used.

(c) Amount and revenue reduction
cap, If a State or Territory is considered
to be in viclation pursuant to paragraph
{b) of this section, the amount used in
violation of paragraph (a) of this section
is equal to the lesser of:

(1) The reduction in net tax revenue
of the State ar Territory for the reporting
year, measured as the difference
between the State’s or Territory’s
baseline and its actual tax revenus, each
measured as of the end of the reporting
year; and,

(2) The aggregate amount of the
reductions in tax revenues caused by
covered changes identified in paragraph
(b)(1) of this section, minus the sum of
the amounts in identified in paragraphs

(b)(4)(i} and {ii).

§356.9 Compliance with applicable laws.

A raciptent must comply with all
other applicable Federal statutes,
regulations, and Executive orders, and a
recipient shall provide for compliance
with the American Rascue Plan Act, this
subpart, and any interpretive guidance
by other parties in any agreements it
enters into with other parties relating to
these funds.

§36.10 Recoupment.

{a) Identification of violaticns—(1} In
general. Any smount used in violation
of § 35.5, § 35.6, or § 35.7 may be
identified at any time prior to December
31, 2026,

(2) Annual reporting of amounts of
violations. On an annual basis, a
racipient that is a State or Territory
must calculate and report any amounts
used in violation of § 35.8.

(b) Calculation of amounts subject to
recoupment—(1) In general. Excepl as
provided in paragraph (b)(2) of this
section, Treasury will calculate any
amounts subject to recoupment
resulting from a violation of § 35.5,

§ 35.6, or § 35.7 as the amounts used in
vielation of such restrictions,

(2) Violations of § 35.8. Treasury will
calculate any amounts subjest to
recoupment resuiting from a violation of
§35.8, equal to tha lesser of:

(1) The amount set forth in § 35.8{c);
and,
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(ii) The amount of funds received by
such recipient.

(c) Notice. If Treasury calculates an
amount subject to recoupment under
paragraph (b] of this section, Treasury
will provide the recipient a written
notice of the amount subject to
recoupment along with an explanation
of such amounts.

{(d) Reques! for reconsideration,
Unless Treasury extends the time
periad, within 60 calendar days of
receipt of a notice of recoupment
provided under paragraph (c) of this
saction, a recipient may submit &
written request to Treasury requesting
reconsideration of any amounts subject
to recoupment under paragraph (b) of
this section. To request reconsideration
of any amounts subject to recoupment,
a recipient must submit to Treasury &
written request that includes:

{1) An explanation of why the
recipient believes all or some of the
amount should not be subject to
recoupment; and

(2} A discussion of supporting
reasons, along with any additional
information.

(e) Final amount subject to
recoupment. Unless Treasury extends
the time period, within 60 calendar days
of receipt of the recipient’s request for
reconsideration provided pursuant to
paragraph (d} of this section, the
recipient wiil be notified of the
Secretary’s decision to affirm, withdraw,
or medify the notice of recoupment.
Such notification will include an
explanation of the decision, including
responses to the recipient’s supporting
reasons and consideration of additional
information provided,

{f} Repayment of funds. Unless
Treasury extends the time period, a
recipient shall repay to the Secretary
any amounts subject to recoupment in
accordance with instructions provided
by Treasury:

{1) Within 120 calendar days of
receipt of the notice of recoupment
provided under paragraph (c) of this
section, in the case of a recipient that
does not submit a request for
reconsideration in accordance with the

requirements of paragraph (d} of this
section; or

{2) Within 120 calendar days of
receipt of the Secretary’s decision under
paragraph (e} of this section, in the case
of a recipient that submits a request for
reconsideration in accordance with the
requirementts of paragraph (d} of this
section,

§35.11 Payments to States.

{a) In general. With respect to any
State or Territory that has an
unemployment rate as of the date that
it submits an inittal certification for
payment of funds pursuant to section
802(d)(1} of the Social Security Act that
is less than two percentage points above
tts unemployment rate in February
2020, the Secratary will withhold 50
percent of the amount of funds allocated
under section 602(b) of the Social
Sacurity Act to such State or territory
until the date that is twelve months
from the date such initial certification is
provided to the Secretary.

(b) Payment of withheld amount. In
order to receive the amount withheld
under paragraph (a) of this section, the
State or Tarritory must submit to the
Secretary at least 30 days prior to the
date referenced in paragraph (a} the
following information:

(1) A certification, in the form
provided by the Secretary, that such
State or Territory requires the payment
to carry out the activities specified in
section 602(c) of the Social Security Act
and will use the payment in compliance
with section 602(c) of the Sccial
Security Act; and,

{2) Any reports required to be filed by
that date pursuant to this subpart that
hava not yet been filed.

§35.12 Distributions to nonentitiement
units of jocal government and units of
general focal government,

{a) Nonentitlement units of local
government, Each State or Territory that
receives a payment from Treasury
pursuant to section 603(b)(2)(B} of the
Social Security Act shall distribute the
amount of the payment to
nonentitiement units of government in
such State or Territory in accordance

with the requirements set forth in
gection 603{b)(2)(C) of the Socizal
Security Act and without offsetting any
debt owed by such nonentitlement units
of local governments against such
payments,

{b) Budget cap. A State or Territory
may not meke a payment to a
nonentitlement unit of local government
pursuant to section 603(b)(2){(C) of the
Sccial Security Act and paragraph (a) of
this seclion in excess of the amount
equal to 75 percent of the most recent
budget for the nenentitlement unit of
local government as of January 27, 2020,
A State or Territory shall permit a
nonentitiement unit of local government
without a formal budget as of Janvary
27, 2020, to provide a certification from
an authorized officer of the
nonentitlement unit of local government
of its most recent annual expenditures
as of January 27, 2020, and a State or
Territory may rely on such certification
for purpases of complying with this
paragraph (b).

(c) Units of general local government.
Each State or Territory that receives a
payment from Treasury pursuant to
section 603(b)(3)(B){ii) of the Social
Security Act, in the case of an amount
to ba paid to a county that is not a unit
of general local government, shall
distribute the amount of the payment to
units of general local government within
such county in accordance with the
requirements set forth in section
603{b)(3)(B)(ii) of the Social Security
Act and without offsetting any debt
owed by such units of general local
government against such payments,

(d) Additional conditions, A State or
Territory may not place additional
conditions or requirements on
distributions to nonentitlement units of
local gavernment or units of general
local government beyond those required
by section 693 of the Social Security Act
or this subpart,

Lauvie Schaffer,

Acting General Counsal,

[FR Doc, 2021-10283 Filed 5-13-21; $1:15 am)
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TO: Springerville Town Council

FROM: Tim Rasmussen, Community Development
Director

DATE: 11/09/2021

SUBJECT: PROPOSED MARIJUANA ORDINANCE

SUGGESTED MOTIONS:

STAFF REPORT

The Planning and Zoning Commission received proposed Ordinance 2021-
002, which would amend current Ordinance 2011-003. The ordinance
pertains to Title 17 (Zoning) of the Town Code and the regulation of
recreational marijuana. The proposed amendments are as follows: adding
Section 17.28.220-Marijuana Establishments and Other Marijuana-Based
Land Uses to Chapter 17.28-General Provisions; amending Chapter 17.68
C1 Zone-General Commercial Section 17.68.030-Conditional Uses
(Conditional Use Permit Required) by replacing paragraph V; and
amending Chapter 17.76 11 Zone-Industrial Section 17.76.03-Conditional
Uses (Conditional Use Permit Required) by revising paragraphs A and B.

The Planning and Zoning Commission held two public hearings on this
matter (August 24, 2021 and October 27, 2021), where they heard the
public’s comments and questions regarding the proposed changes. At the
October 27" hearing the Commission unanimously voted to not accept the
proposed ordinance. The Commission stated that they would be willing to
meet with the Council in a work session to advise the Council regarding
their concerns with the proposed ordinance.



TOWN OF SPRINGERVILLE PLANNING AND ZONING COMMISSION
SPECIAL MEETING MINUTES
August 24, 2021, at 6:00 PM
Springerville Town Council Chambers-418 E. Main St., Springerville, AZ 85938

Attendees: Chairman-Don Scott, Vice Chairwoman-Terry Shove, Commissioner-Teresa Becker,
Commissioner-Trinity Raymer, Commissioner-Will Sands, Tim Rasmussen-interim Community
Development Director/Zoning Administrator, Stormy Palmer-Administrative Assistant

1. CALLMEETING TO ORDER: Chairman Don Scott called the meeting to order at 6:00 PM.

2. ROLL CALL: Administrative Assistant Stormy Palmer completed a roll call: Chairman Don Scott-
Present, Vice Chairwoman Terry Shove-Present, Commissioner Theresa Becker-Present,
Commissioner Trinity Raymer-Present, Commissioner Will Sands-Present. A quorum is present.

3. CONSENT ITEM: Vice Chairwoman Shove motioned to approve consent items a) regular meeting
minutes from August 10, 2021, Commissioner Becker seconded. Chairman Scott called for the
vote; motion passed unanimously, 5-0.

4. PUBLIC PARTICIPATION: None at this time.

5. PUBLIC HEARING: Vice Chairwoman Shove motioned that the Commission go into a Public
Hearing regarding item 5a; Commissioner Becker seconded. Chairman Scott called for the vote;
motion was approved unanimously, 5-0. Public Hearing was conducted as follows:

a. Public Hearing speakers are listed in order that they were called:

i. Barry Williams: Administrative Assistant Stormy Palmer read aloud for the

record written correspondence from Mr. Williams that was submitted for the
July 13, 2021 meeting that was cancelled. Mr. Williams wrote that he does not
agree with marijuana businesses being allowed within the Town, he also made
statements about possibie excise tax being added to sales within the Town as
well as possibly making citizens register their plants grown at home with the
Town.

ii. Teri Candelaria: Ms. Candelaria stated that she is the owner of Springerville
Smoke. She is in support of allowing the sales of marijuana in Town. Stating that
allowing the sales would help the economy in town; bringing in more tourism
thus helping the small businesses in the area and then bringing in other
businesses, She explained that the sales of marijuana are highly regulated, and
that security requirements of the facilities are mandated by State law. Ms.
Candelaria also explained some of the changes/variances she would like to see
added to the proposed ordinance.

iii. Monica Boehning: stated that she has been an area resident for 40 years. She
read from a five-page document that she had typed up and wanted to enter for
public record and distributed to the Commission, she has also given a copy to
the Town Clerk. She has concerns, thinks that the Commission should seek other
proposed ordinances other than this one, so that they can make an informed
decision. She cited some of the areas of concern that she has but stated that
they are more detailed in the document she has submitted. She also stated that
she takes issue with the previous speaker stating that it is highly regulated; she
has spoken to the Arizona Dispensary Association and that they only monitor
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sales in regards to tax purposes, and that there is no law enforcement oversight
at the State level.

Scott Hamblin: Has concerns that marijuana benefits have not been rigorously
tested. He also stated that he sees, on a professional level, the issues with
marijuana being a gateway drug. Through his counseling work with the church
has seen the effects of drugs and alcohol in young people. He believes that
opening a dispensary would open the flood gates of mis-advertising and mis-
messaging, and his opinion there are too many risks associated with
recreational marijuana

Shannan tatham: She is with the Apache County Youth Council, and worries
about the impact on youth, and has already had questions from local kids she
warks with about marijuana sales in area. She worries that a decrease in
perception of use (that it's ok), will mean an increase of use in kids. She also has
concerns that if we “opt in” and allow a dispensary, we cannot “opt out” in the
future, but if the Town wait, they can always “opt in” at a later time if they wish
to.

Kay Dyson: Would fike to encourage the Commission to not recommend the
ordinance, she does not think it is for the betterment of the Town. She stated

~that 58% of the people in Town voted no on Proposition 207. She does not think

that this is “who we are, or what we stand for.” She also submitted for the
record, lists of names of people in the community who are against sales and
cultivation of marijuana in the community.

Bob Dyson: Read statements made by the Roman Catholic Church regarding
marijuana use, and summarized statements that conclude that marijuanais a
detriment. He also submitted a letter written by him, and Kay Dyson about the
legal issues with the ordinance. He stated that it says in State statutes that there
is an option to not allow any marijuana businesses in town. And that he is
requested clarification from the Town Attorney regarding this and was told that
an existing medical marijuana facility cannot be limited against having
recreational marijuana. He stated that since there is no existing facility in Town
that we can decide to allow it or not.

Mitch Udall: Stated that he is a father of four very young children, and he is at
the meeting on their behalf and is against the dispensary. He feels that there
would be harmful effects against his, and other children. He realizes that there
would be money made but that there would be so much more lost.

Pele Fisher: Stated that she is an attorney with Peacock Legal, on behaif of
Divine Holdings and Apache County Dispensary. She wanted fo point out a
possible technical issue with the proposed ordinance in Section 4-B, she stated
that the zoning is C1-Commercial, she has seen other jurisdictions get more
specific about where sales are allowed in zoning provisions. She also wanted to
call out for the expansion of the square footage allowed to 5,000 square feet to
help with better security and flow of dispensaries. She also asked the
Commission to reconsider the prohibition of drive-thru services {Section 4-1),
she stated that there are benefits to drive-thru services for disabled and elderly
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patrons, and they do not impede the flow of traffic. She also stated that drive-
thru services are permissible by the law, and do allow for better security with
someone not physically coming into the dispensary.

Randy Nicoll: Expressed concerns that to allow the sales of marijuana would
have an impact on the community as a whole. That a dispensary would attract
people and businesses of a “different” kind than what is wanted to the area. He
understands that the Town would receive money, but thinks it would be
detrimental to the community and that the economy in the area will suffer
instead.

Kerry Nedrow: Wanted to recommend to the Commission that there be no
cultivation of marijuana and no sales of marijuana in the Town. Stated that the
Town has a certain character, and thinks that allowing marijuana businesses
would change the character, and not for the better.

Scott Poche: He stated that he believes in people’s rights to own businesses and
rights to get medications that they need but as to this issue he stated that as to
this type of business “not in my town”, He further explained his roles in the
community with his church, as a coach, and as the manager of Little Colorado
Behavioral Health Center. He stated that a drug is a drug, and that marijuanais a
drug and has adverse effects, and makes people make poor decisions that can
affect the whole community. He stated that he does not think it should be
allowed in “our town.”

Gabriel Candelaria: Wanted to state that he disagrees with previous speakers
that stated that sales are not highly regulated, stated that the industry is highly
regulated in regards to sales and keeping records. He spoke of the economic
impact for Springerville; he has noticed that restaurants are not open as late or
as many days as they used to be, he believes that this is because they cannot
find the help that they need and then cannot pay the help. That the allowance
of a dispensary would bring more people to the area, thus bringing more
business to the local businesses as well as possibly bringing more people to the
area to work at these businesses. He wanted to clarify that dispensaries are not
“serving” marijuana but “selling” marijuana products, similar to how other
businesses (i.e., Western Drug and Safeway) sell hard alcohol. He stated that
research shows that crimes involving marijuana have actuaily gone down in
Colorado where it has been legalized, freeing up law enforcement to focus on
other issues. He also wanted to remind everyone that in doing research, a
person can always find research that backs up their opinion.

Tom Candelaria: Introduced himself as the manager of Springerville Smoke, and
that he understands the reservations of people regarding this matter. He also
stated that there are going to be two dispensaries going in in Apache County,
and that the Town should look at the opportunities and revenue a locaily owned
dispensary would bring to the area. He stated that other entities running
dispensaries are big corporations and not locally run businesses like theirs. He
also mentioned other products that can me made utilizing hemp and marijuana
besides it just being utilized recreationally. He stated that he has been a
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marijuana user for a long time, and that the assumptions of users are wrong. He
also stated that marijuana will exist in town whether or not there is a shop, and
that there will be a huge ioss of revenue to the town without a dispensary.
Maria Nugent: Explained that she has lived in the area for a long time and that
she has a medical nursing background. She understands that the bottom line of
the issue is money, but does not want marijuana here, for the good of the
community. She stated that people can get pot other places if they need it, or
want it, that it does not need to be sold here. She stated that drugs, no matter
what they are, are not good. She worries about the security of dispensaries,
citing examples of other places in town that have “good” security that have
been broken into. She again stated that people needing to get their marijuana
prescriptions filled can go to Show Low to get them, that they do not need to
get it here.

Daniel Nicoll: He does understand that not everyone at the meeting is opposed
to the sale of marijuana in town, but does believe that 80% or better of the
attendees, including him, are opposed to the sale in town.

Whitney Wiltbank: He wanted to state that he appreciates the peaceful and
respectful way that the meeting has gone so far. He also stated that as a
business owner himself, he does not want to shut down anyone else’s business,
and take away from their livelihood, but he does have concerns with this type of
business. He told a story about how, when he was a kid, Marlboro wanted to
film a commercial at his family’s ranch, but his mother turned them down. He
explained being upset because of the loss of such a large amount of money, but
that his mother explained that what Marlboro sold was not part of their family’s
character, and that character shouldn’t be compromised for money. He does
not want the town to think in the short term of getting money, but of the long
term “pain and suffering” that having a business like this in the community will
cause. He also wanted to add that personally, drug like marijuana, and alcohol
have caused issues in his own family.

Jerry Campeau: Stated that he has medical issues (COPD), and that years ago
doctors told him that smoking cigarettes was ok, not knowing the health issues
that it caused. He stated that we have no idea beyond “psychosis and mind-
altering capabilities” what marijuana does to the human body. He also spoke of
the previous dispensary being robbed and the possibility of guns and other
drugs besides marijuana being found in there. He stated that property crimes go
up dramatically with having a local dispensary, and that there is an impact on
the community. He stated that the dispensaries can check out other locations in
the County, but he stated it does not belong in town.

Dayson Merrill: He introduced himself as the Chief of Police and stated that the
Police Department is against having a dispensary in town. Stated that marijuana
is still federally illegal. He stated that prior to becoming Chief, he worked for the
Apache County Sheriff's Office for 13 years, an in that time took many calls for
service involving juveniles who were addicted to marfjuana and other
substances. He stated that he does believe that marijuana is a “gateway” drug.



And that many of those juveniles have gone on to use harder drugs, and some
have even died from overdoses. He stated that he took a call earlier in the day,
where a person’s house had been broken into, and five pounds of marijuana
were stolen and the person’s marijuana plants were smashed and broken. He
stated that people will break into places and steal to get their drugs, and that
marijuana is addictive and does cause and increase in crime rates.
xx. Donna Hauser: Stated that she is part of CARE AZ {Community Awareness
Resource Entity of AZ) and that they have a substance abuse resource center in
St. Johns. She just wanted to let everyone know that the effects of marijuana on
youth is real, and that her son became addicted to marijuana in high school. She
also stated that 90% of the people that are seeking help for addiction, started
with marijuana, that addiction is real and it is happening in our area.
Chairman Scott had inquired if there was any further discussion on the item for Public
Hearing; Vice Chairwoman Shove had motioned to go out of public hearing,
Commissioner Raymer seconded. The motion was stayed when final speaker Donna
Hauser requested to speak. After Ms. Hauser spoke Chairman Scott inquired if anyone
else wished to speak, no one else came forward. Already having a motion on the floor,
Chairman Scott called for the vote, motion passed unanimously, 5-0. The Public Hearing
portion was closed and the regular Public Meeting reopened.

6. ZONING ADMINISTRATORS REPORT: Mr. Rasmussen spoke of upcoming meeting dates, the
next regutar meeting in reference to a Conditional Use Permit Application will be held on
September 14, 2021 at 6:00 PM, and the second public hearing will on this matter will be held
on September 21, 2021 at 6:00 PM.

7. LIAISON REPORT: Vice Chairwoman Shove spoke stating that the Council voted to allow the
subdivision on North Becker Lake Road.

OLD BUSINESS

8. None.

NEW BUSINESS

9. Vice Chairwoman Shove motioned to continue the itern; Commissioner Becker seconded,
Discussion regarding proposed ordinance were conducted as follows: Commissioner Sands
stated that he has been in the area for about four years, and he does not see marijuana as a
problem, he states that we have opioid epidemic, a meth epidemic, and a child poverty
epidemic, but not marijuana. Statistically speaking alcohol is related to most crimes. He sees no
problem with a retail business for adult use. Chairman Scott stated that he just wanted to clarify
that when speakers had stated that 58% of the town’s residents had voted no on Prop. 207, that
this translated into only one vote being the deciding vote. Vice Chairwoman Shove stated that
she is glad there is going to be a second hearing as she would like to hear more from the citizens
of our town. She understands that there were a iot of speakers from our community this
evening but not many were from our town. She also stated that she would like to keep the
distance requirements the way that they are from schools, residences and churches. Vice
Chairwoman Shove also stated that last fall when Eagar was having their meetings regarding a
similar situation that she had spoken with Mayor Hamblin who told her that due to the footage
requirements that a dispensary could not have gone in Eagar at any rate, even if they had
passed an ordinance, due to locations being either too close to residences, schools or churches.




She feels iike she came in with an open mind, and she has heard some of the speakers here
tonight speak on other occasions regarding marijuana and children, and she has concerns about
this as well. She also stated that she does know people that medical marijuana has helped. She
wishes that the State had not written the proposition in such a way that it is alf or nothing, not
allowing towns to decide if they only want to keep medical marijuana without the adult use. She
is not sure If we should go forward and approve the ordinance, thinks that if not approved we
are always able to go back and revisit the issue later, maybe if it becomes federally legal or if
there are changes on the State level. Commissioner Becker inquired about how someone could
differentiate between medical and recreational use. Commissioner Sands stated part of it is age,
to utilize medical one needs to be at least 18 years of age, and have a prescription from a doctor
to buy, whereas a person would need to be 21 to purchase for recreational use. Ms. Pele Fisher
also stated that in adult use, a person is only allowed to have 1 ounce on their person, where
with medical a person could have up to 2.5 ounces. Ms. Palmer asked a question on if amounts
bought are tracked by the retail store. Ms. Fisher stated that they are kept track of by each
individual store, but at this time there is not a database keeping track in between stores. But
that iegally you cannot consume marijuana products in public, or in your vehicle, much like open
container liquor laws, and that consuming outside of a private residence, driving under the
influence of, or having more than the legal amount on your person does subject a person to the
possibility of criminal charges. Commissioner Sands wanted to reply on the topic of children,
and them having more available access if there is a dispensary, is that it would be easier for
someone to go into Circle K or Safeway and steal alcohol than it would be for them to go into a
dispensary, where IDs are checked at the door and without proper ID, and being of age, you are
not even getting into the dispensary. He also stated that kids have access everyday to things
that are not good for them, that people in general have access to things that are toxic or
unhealthy, it is up to us to guide our kids and talk to them and help them understand what is for
them and what is not. Commissioner Becker stated that she has concerns about things like
gummies being enticing for kids. Commissioner Sands stated that part of Prop. 207 is that things
like gummies cannot use cartoon characters or other images that would be considered
marketing toward children and that in most cases items like gummies come in medicine type
containers, Commissioner Becker stated that she does have concerns about how a dispensary
would affect the character of the Town, and with people being able to grow plants in their
residence or to go over to Show Low and buy it, isn’t really sure that we need a dispensary in
our town, that it feels like it is only about the money and not the character of the town.
Chairman Scott inquired if there was a dispensary in Taylor, and if anyone had heard anything
detrimental about Taylor such as a rise in crime rates etc., since putting the dispensary in. No
one on the Commission had heard anything adverse about Taylor and their dispensary.
Commissioner Sands spoke about the process of going into a dispensary to purchase products,
and how the whole process is on camera and that it is much more secure than like going to a
convenience store. Commissioner Becker does agree that she does not think it will increase
crime rates. Commissioner Sands discussed how a dispensary would help the town
economically, including added jobs to the area. Cindy Henderson asked if she could speak,
stated that she lives near the airport where the previous marijuana farm was going to go, she
stated that situation was a “nightmare” that divided the community. She hopes that the Town
will do things regarding this matter in a slow and thoughtful manner. She stated that the way
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that things were previously handled really hurt the town. Vice Chairwoman Shove asked Tim
Rasmussen to explain to the Commission, the way that he explained to her, the process
regarding these public hearings. Mr. Rasmussen explained that due to the fact that we have an
existing ordinance, we need to have the public hearings before rendering a recommendation to
the Council. That the Council will have final approval on whether to amend the current
ordinance or not. He also stated that the Town consulted with attorney Frank Cassidy in writing
the proposed ordinance, and that the proposed ordinance was also forwarded to the current
Town Attorney Tosca Henry, who also reviewed and supported the proposed ordinance. And
that what is trying to be accomplished is cleaning up the existing ordinance. Ms. Pele Fisher
spoke stating that she believes there is a legal misunderstanding, stating that if medical
marijuana was allowed that you cannot be more restrictive than the State in allowing adult use.
She stated that allowing medical “opened the door” and now the Town has to figure out how to
fit in recreational. Vice Chairwoman Shove stated that is only true if you have an open
dispensary, which the Town does not have at this time. She also stated that we can choose to
have no marijuana at all. Ms. Fisher stated that the town needed to consuit with their attorney
as she really couldn’t help us with legal advice. Mr. Kerry Nedrow spoke stating that just
hecause we have an ordinance that was written years ago, we can now vote and say we do not
want any marijuana at all. Ginger Harding spoke and wanted to address the statement that
Chairman Scott made earlier in reference to their only being one vote that was the deciding vote
on Prop. 207; she wanted to point out that there was not a single speaker in favor of the
ordinance that was not a marijuana business person. That people who are in favor of allowing a
dispensary in town are not at these meetings, not having their voices heard, but the ones who
are against a dispensary are here and speaking. Ms. Teri Candelaria spoke stating that early on
the Town signed applications, a lot of applications, for the adult use licenses available In Apache
County; and that she is sure that the State assumed with the signed applications that these
businesses would be supported. Mr. Doug Henderson spoke, requesting clarification that the
applications signed were all told that they met setbacks and were correct, but now we are
finding out they were not correct? That many could be null and void? Mr. Rasmussen responded
stating that all he could say is that there were applications sighed stating that they met the
setbacks allowed in the current ordinance. Ms. Bridgette Laney spoke, asking if the proposed
ordinance is modifying the current ordinance. Chairman Scott stated that yes, it is a modification
to clean up the language to allow for a dispensary for medical and recreational. Vice
Chairwoman Shove responded that according to Prop. 207 if you have medical you have to allow
recreational, you cannot have one or the other, or get rid of all use. Mr. Dan Torryes (sp?) spoke
stating that he had an unrelated question, he thought this meeting was about the possibility of a
swimming pool, Vice Chairwoman Shove told him it was not, but she knew about that matter
and could speak to him after the meeting. Chairman Scott inquired if there was any further
discussion regarding this matter, no one came forward. With a motion to continue already on
the floor, Chairman Scott called for the vote. Motion to continue was passed unanimousiy, 5-0.
ADJIQURNMENT: Vice Chairwoman motioned to adjourn; Commissioner Raymer seconded.

Chairman Scott called for the vote; motion passed unanimously, 5-0. Meeting was adjourned at
7:43 PM.



TOWN OF SPRINGERVILLE PLANNING AND ZONING COMMISSION
MEETING MINUTES
Qctober 27, 2021, at 6:00 PM
Springervilie Town Council Chambers-418 E. Main St., Springerville, AZ 85938

Attendees: Chairman-Don Scott, Vice Chairwoman-Terry Shove, Commissioner-Trinity Raymer, Tim
Rasmussen-Interim Community Development Director/Zoning Administrator, Stormy Palmer-
Administrative Assistant

1. CALL MEETiNG TO ORDER: Chairman Don Scott called the meeting to order at 6:00 PM.

PLEDGE OF ALLEGIANCE : :

3. ROLL CALL: Administrative Assistant Stormy Palmer completed a rolt call: Chairman Don Scott-
Present, Vice Chairwoman Terry Shove-Present, Commissioner Theresa Becker-Absent
(Recused), Commissioner Trinity Raymer—Present Cornmlssmner WIH Sands-Absent. A quorum is

M

present.
4. PUBLIC PARTICIPATION: :
a. Mike Campbelfl: Has done some further research on appllcants for Conditional Use
Permit for dispensary that was denied, and since that meeting changes have been made
to applicant’s information on Corporation Comm:ssmn s website. He mentions this so
that Commission will reallze and possibly do’ research knowing that a lot of people in
marijuana businesses do shady thmgs '

. Kay Dyson; offered opening prayer.
¢. Anthony Rubalcava: Expressed concerns over issue W|th overgrown trees on sidewalk at

Pima and Mam Street stated that his grandmother was injured there. He would like to
see something done about the trees. - -
d. Ginger Harding: spoke about documents she filed with the Town Clerk, as well as other
Town emp!oyee_s, she woy!d_ like to submst as a later agenda item. The documents are a
_copy of Eagar’s ordinance not allowing marijuana businesses within their town fimits.
She would like the Town to consider thlS format and do something similar not allowing
marijuana busmesses in the Town.

There were no further speakers for the Public Participation agenda item.

5. PUBLIC HEARING: Vice Chat_rwoman Shove motioned that the Commission go into a Public
Hearing regarding item a; Commissioner Raymer seconded. Chairman Scott called for the vote;
motion was approved unanlmously, 3-0. Public Hearing was conducted as follows:

a. considering amendmg Title 17 {Zoning) of the Town Code in accordance with proposed
Ordinance No. 2021-002. The proposed amendments are related to the regulation of
recreational marijuana:

i. Bob and Kay Dyson: Administrative Assistant read aloud written correspondence
where they stated that they would like the current medical marijuana ordinance
rescinded and an ordinance put in not allowing marijuana businasses in the
Town,

ii. Shannon Latham: Administrative Assistant read allowed two letters from Ms,
Latham, one being submitted for a previously cancelled meeting. Both letters
stated Ms. Latham'’s concerns regarding the effects of marijuana on children and
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-, has concerns on the effects marijuana will has on children. He stated that the
'schools already have a major problem with the kids vaping, and he has concerns

viii.

how a dispensary could make them think marijuana was not a bad thing. She
also expressed concerns about the effect a dispensary would have on the
community.

Todd Workman: Administrative Assistant read aloud a letter from Mr. Workman
who works in the Round Valley school system. He expressed cancerns on the
effects of marijuana on children, and is opposed to having a dispensary in the
community

Jo Gallagher: Administrative Assistant read aloud a letter from Ms. Gallagher.
She gave back-ground information on the effects drugs have had on her family.
She believes marijuana is a gateway drug. Shé does not want a dispensary in the
community and is concerned about the effects drugs, marijuana in particular,
will have on the families in the com_mt_i_nify. -

Monica Boehning: Administrative Assistant read aloud a letter from Ms.
Boehning. The letter asked detailed questions regarcfmg what legally could be
allowed regarding recreat:ona[ ‘marijuana as well as questlons regarding the
proposed ordinance. She has concerns about the proposed ordinance not being
clear enough, which could cause confusion and problems later on. She also has
concerns about the enforcement of the ordmance She does hot believe that
marijuana businesses should be allowed in Town.

Luke Gallagher: Spoke of becoming addicted to cigarettes at a young age
because he had seen his parents smoking. He also saw his father’s issues with
alcohol. Mr. Gallagher cited scrlptures regardmg keeping children safe, being an
example for them, statmg that kIdS do what they see their parents doing. He has

“concerns that if the children see their parents using recreational marijuana they

w:l_l_thmk it is al__l_owed or “ok” _to use too.
Slade Morgan: Stated that he is the Superintendent for Round Valley Schools, he

that marijuana"would be just as bad.

Monica Boehning: Stated at the August 24" meeting she submitted a list of
questions that are similar to the ones read in her letter earlier, and has not
received a response as of today. She is hoping to have some of her questions

“answered th_i__s evening, and that she hopes the Commission will take her

q'u_e_stions ir_ito consideration before making a final decision.

Mike Campbell: Spoke about restricting to no marijuana sales period. He had
questions/concerns about the proposed ordinance: why the Town wants three
dispensaries, why enlarging the building size, why extending hours of operation,
why does ordinance need to be approved on emergency basis? He ended by
stating that he is opposed to dispensaries in the community.

Steve Konorosky: Stated that marijuana is a “dirty” business, spoke of town in
California that was overrun with dispensaries that cause pollution and crime
rates to rise. The majority of these dispensaries turned to illegal matters in
getting their products, and now there is only one legal dispensary in that town.




i,

Xik.

Xiii.

Xiv.

XV,

Xvi.

Xvif,

Kay Dyson: Gave comments from other sources, stating that marijuana
husinesses do mare harm than good, and that marijuana causes problems for
users and their families. That there have been issues with getting the correct tax
revenue, the money is not always there. Knows that people need a way to “relax
or unwind” stated that CBD products are available from local businesses.

Angie Kelly: Agrees with other people that have stated that legalization in other
states has turned towns “upside down”. She has concerns about the police
departments being overwhelmed trying to enforce the laws, kids using, and
parents being ahsent, deserting their kids for drugs.

Scott Newby: Stated that the financial gain is not worth it, that he is concerned
for the kids and their futures if this is allow"ed' He spoke about family members
and friends with addictions, stating that they al started with marijuana. He does
not want marijuana businesses in the. commumty

Jennifer Rose: Stated that she works for Round Valley Schools, she used to work
for Snowftake Schools. The dlspensary and the grow facility have issues with the
town receiving revenue, and major security issues. She has concerns about the
children as she has seen the effects maruuana has had mc!udmg learning deficits
and disabilities. : e

Larry Rose: Works with the online studéhts at Round Valley Schools. He has
seen the effects on children and adults a'fter use, has seen it cause issues. Stated
there were issues w:th the grow facility in Snowﬂake, security etc. He does not
want marijuana busmesses in town. . :

_Pat_ Kelly: Stated that the Town n_eeds to f‘.just say no." Spoke of friends that died

‘from drugs, and that marijuana is a gateway drug.

Réchelte Aust'in Stated that shé works with Shannon Latham with various youth
groups in the area and is a morning radio host. She stated that she's heard of

... otherareas not getting the revenue they are supposed to, and having security
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' ".ISSUGS. She believes that the kids will get access, and that having a marijuana

buéiness/dispensary will be a detriment to the community.

Fred Harper: Stated that he hopes reason will prevail and the Town will say no
to any type of dispensary. He stated that the Town should respect the wishes of
the voters and not allow marijuana in the community, he believes to do so
would create lots of consequences.

Ba_rbara_AlEen: Spoke about getting away from her addiction to opioids using
medical marijuana. While she does agree with medical use, she does not think
recreational sales should be allowed including cultivation and infusion. She
talked about the high cost of products for medical users. She stated that she
uses medicat marijuana sparingly, she believes it can be addictive.

Ginger Harding: She has concerns that the applicants for marijuana businesses
are wanting to put them on main roads in town. She also stated that in her
research she has found that the businesses that are applying have many
corporation names listed, all being from out of town. She also has concerns that
previous applicants have admitted to using or growing marijuana before it was



6.

legal, that this could lead to other criminal activity. She does not want
marijuana businesses in town at all.

Chairman Scott had inquired if there was any further discussion on the item for Public Hearing;
Vice Chairwoman Shove had motioned to go out of public hearing, Commissioner Raymer
seconded. Chairman Scott called for the vote, motion passed unanimously, 3-0. The Public
Hearing portion was closed.

EXECUTIVE SESSION: Vice Chairwoman Shove motioned for the Commission to go into Executive
Session for legal counsel, Commissioner Raymer seconded. No discussion was held. Chairman
Scott called for the vote; motion was passed unanimously 3-0,

Following the end of the Executive Session, Vice Chaim_ro_mah Shove motioned to go back into
the regular meeting, Commissioner Raymer seconded. No discussion was held. Chairman Scott
called for the vote; motion passed unammously, 3-0, Meeting was resumed at 8:25 PM.

OLD BUSENESS

7.

Chairman Scott introduces the item consuderlng amendmg Title 17 (Zomng} of the Town Code in
accordance with proposed Ordinance No. 2021-002. The proposed amendments are related to
the regulation of recreational marijuana. Vice Cha:nrvoman Shove motions to reject the
proposed ordinance, Commissioner Raymer seconds Vice Chalrwoman Shove addressed the
audience stating that the Comm_lss:on_had taken the pu_b_ltc s comments and guestions into
consideration, and that changes 'nee_ded to be made but 'i__t_was too much to do in one evening.
She also stated that even though t'h'e Com'mission is recommending to not accept the proposed
ordinance, it will have to go to the Town Council for a final dec:smn No further discussion was
held. Commtssnoner Scott calls for the vote unammous 3-0, proposed ordinance is rejected.
Commissioner Scott asked Mr. Rasmussen to adv:se the Town Council that the Commission
would be w;limg to participate in a Work Sess:on to relay information to the Council regarding
what they have heard and Iearned in the publlc hearmgs on this matter.

NEW BUSINESS

8.
9.

NONE

ADJOURNMENT V!CE Chalrwoman Shove mot:oned to adjourn; Commissioner Raymer
seconded Chairman Scott called for the vote; motion passed unanimously, 3-0. Meeting was
adjourned at 8:30 PM. :
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